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MASTER SETTLEMENT AGREEMENT
This Master Settlement Agreement (“MSA” or “Agreement”) is made and entered into as
of September 25, 2013 by and among the following parties (the “Parties”):
1.

The representative plaintiffs, through Class Counsel (defined below), on behalf of

themselves and each member of the classes, in the following actions: (a) H.T. v. Ciavarella,
pending in the United States District Court for the Middle District of Pennsylvania at Civ. Action
No. 09-cv-357 (the “H.T. Action”); and (b) Conway v. Conahan, pending in the United States
District Court for the Middle District of Pennsylvania at Civ. Action No. 09-cv-291 (the
“Conway Action”) (together, the “Class Actions”);
2.

Certain individual plaintiffs, by and through their counsel of record, in Wallace v.

Powell, pending in the United States District Court for the Middle District of Pennsylvania at
Civ. Action 09-cv-286 (the “Wallace Action”); 1 Humanik v. Ciavarella, pending in the United
States District Court for the Middle District of Pennsylvania at Civ. Action 09-cv-630 (the
“Humanik Action”); Gillette v. Ciavarella, pending in the United States District Court for the
Middle District of Pennsylvania at Civ. Action 3:11-cv-658 (the “Gillette Action”); Elia v.
Powell, pending in the United States District Court for the Middle District of Pennsylvania at
Civ. Action 3:11-cv-465 (the “Elia I Action”); and Elia v. Powell, pending in the United States
District Court for the Middle District of Pennsylvania at Civ. Action 3:11-cv-466 (“the Elia II
Action”) (the “Individual Actions,” and together with the Class Actions, the “Actions”); and
3.

Defendants PA Child Care, LLC (“PACC”), Western PA Child Care, LLC

(“WPACC”), and Mid-Atlantic Youth Services Corp. (“MAYS”) (collectively, the “Provider
Defendants”).
WHEREAS, the Actions were filed against the Provider Defendants and others;
WHEREAS, the Provider Defendants deny the claims asserted against them in the
Actions, including all charges of liability arising out of the allegations in the Actions;
1

Among others, the following civil actions have been consolidated with the Wallace Action and are included within
the definition of the “Wallace Action” for purposes of this Master Settlement Agreement: Clark v. Conahan,
3:09-cv-2535 (M.D. Pa.) and Dawn v. Ciavarella, 3:10-cv-797 (M.D. Pa.).

1
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WHEREAS, the Provider Defendants have asserted a number of defenses to the factual
allegations and legal claims in the Actions, and believe those defenses to be meritorious;
nonetheless, the Provider Defendants have concluded that further proceedings in the Actions
would be protracted and expensive, and they desire to resolve the Actions to avoid the costs of
litigation;
WHEREAS, the Parties desire to fully and finally settle the Actions in the manner and
upon the terms and conditions set forth in this Agreement.
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and among the
Representative Plaintiffs (for themselves and the Settlement Class Members defined herein),
individually and by and through Individual Plaintiffs’ Counsel and Class Counsel, as defined
herein, and by the Provider Defendants, all intending to be legally bound hereby, that, subject to
the approval of the Court, the Actions and the Released Claims, as defined herein, shall be fully
and finally resolved, compromised, discharged and settled as among the Parties under the
following terms and conditions:
I.

Definitions
A.

Proposed Settlement Classes

Solely for purposes of this Settlement and without prejudice to or abandonment of any
positions taken in the Actions regarding class certification, the Parties agree to the certification
of two settlement classes pursuant to Rule 23(b)(3):
1.

All juveniles who appeared before former Luzerne County Court of
Common Pleas Judge Mark A. Ciavarella between January 1, 2003 and
May 28, 2008 who were adjudicated or placed by Ciavarella (“Juvenile
Settlement Class”); and

2.

All parents and/or guardians of all juveniles who appeared before former
Luzerne County Court of Common Pleas Judge Mark A. Ciavarella
between January 1, 2003 and May 28, 2008 and who, in connection with

2
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their child’s appearance: (i) made payments in their own names or had
wages, social security or other entitlements in their own names garnished
or withdrawn; (ii) paid costs, fees, interest and/or penalties in their own
names; (iii) suffered any loss of companionship and/or familial integrity
(“Parent Settlement Class”), and who were not fully reimbursed as a result
of claims made in connection with the Mericle Settlement, defined below.
The Juvenile Settlement Class and the Parent Settlement Class are herein collectively
referred to as the “Settlement Classes.” Members of the Settlement Classes shall be referred to as
“Settlement Class Members.”
The Final Order and Judgment (defined below) shall withdraw, as to the Provider
Defendants only, the Court’s May 14, 2013 Order (docketed at #1410 in the Wallace Action),
which, among other things, certified certain litigation classes.
B.

Other Defined Terms
1.

Actions – the Class Actions and the Individual Actions are herein
collectively referred to as the “Actions.”

2.

Cash Settlement Fund – settlement fund to be established by the Provider
Defendants that will contain the Escrow Amount and out of which
Settlement Class Members will receive compensation in accordance with
the Plan of Allocation and this Agreement.

3.

Class Actions – The H.T. and Conway Actions are herein collectively
referred to as the “Class Actions.”

4.

Class Counsel – the attorneys representing plaintiffs in the Class Actions
who are herein collectively referred to as “Class Counsel.”

5.

Common Benefit Fees and Expenses – the common benefit fee award to
be approved by the Court and not to exceed thirty (30) percent of the
Settlement Amount and, in addition, common benefit litigation expenses.
3
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6.

Court – the United States District Court for the Middle District of
Pennsylvania and the Judge assigned to the Actions.

7.

Defendant(s) shall refer, either individually or collectively, to Robert J.
Powell (“Powell”), Mark A. Ciavarella, and Michael T. Conahan, and any
other remaining defendants in the Actions, excluding the Provider
Defendants.

8.

Escrow Account – the account held by the Escrow Agent which will
contain the Cash Settlement Fund.

9.

Escrow Amount – $2,500,000, the amount of money that the Provider
Defendants will transfer into the Escrow Account.

10.

Final Order and Judgment – an order of the Court fully and finally
approving the Settlement and MSA and dismissing the Actions with
prejudice as to the Released Parties.

11.

Individual Actions – The Wallace, Humanik, Gillette, Elia I, and Elia II
Actions are herein collectively referred to as the “Individual Actions.”

12.

Individual Plaintiffs’ Counsel – the attorneys representing the plaintiffs in
the Individual Actions, including Caroselli Beachler McTiernan &
Conboy, LLC; Cefalo & Associates; Anapol Schwartz; Barry Dyller;
Metzger & Klein; and Richard Freemen are collectively referred to herein
as “Individual Plaintiffs’ Counsel.”

13.

Mailed Notice – notice to be mailed to members of the proposed
Settlement Classes for whom last known addresses are readily available or
identifiable, in a form substantially identical to Exhibit A.1, subject to
Court approval.

14.

MAYS – Mid-Atlantic Youth Services Corp. shall be referred to as
“MAYS.”
4
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15.

Mericle Settlement – the settlement between Plaintiffs and Robert K.
Mericle and Mericle Construction, Inc. (collectively the “Mericle
Defendants”), which was approved by the Court on December 14, 2012.

16.

Mutually Agreed-Upon Statement – the statement agreed to by the Parties
and further described in Paragraph XII.C herein.

17.

Non-Released Parties – Robert J. Powell; Powell Law Group P.C.;
Beverage Marketing of PA, Inc.; Pinnacle Group of Jupiter, LLC; Vision
Holdings, LLC; Mark A. Ciavarella; Michael T. Conahan; and any of the
foregoing persons’ or entities’ current or former employees, related
parties, successors or assigns (excluding the Provider Parties and Zappala
Parties) are herein collectively referred to as the “Non-Released Parties.”

18.

Notice – collectively, Mailed Notice and Published Notice, as they are
defined in sub-paragraphs 13 and 34 of this Paragraph.

19.

Objection Deadline – the date by which members of the proposed
Settlement Classes who object to the Settlement must submit a written
statement of such objection to the Claims Committee.

20.

Opt-Out – the right of members of the proposed Settlement Classes to
exclude themselves from the Settlement by returning, no later than the
Proof of Claim Deadline (also, the “Opt-Out Deadline”), the Proof of
Claim Form indicating their Opt-Out election.

21.

Opt-Out Plaintiffs – members of the proposed Settlement Classes who
have properly elected to Opt-Out.

22.

Opt-Out Termination Deadline – the date which is sixty (60) days
following the Opt-Out Deadline, by which the Provider Defendants may
elect to withdraw from and terminate the MSA.

5
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23.

Opt-Out Termination Right – the Provider Defendants’ right to withdraw
from and terminate the MSA as described in Paragraph VII herein.

24.

PACC – PA Child Care, LLC shall be referred to as “PACC.”

25.

Parties – the Provider Defendants and Plaintiffs.

26.

Plaintiffs – all individual plaintiffs in the Individual Actions, and all
representative plaintiffs and members of the classes in the Class Actions,
including their guardians, representatives, successors, and assigns.

27.

Plan of Allocation – document approved by the Court and setting forth the
plan for distribution of the Cash Settlement Fund to Settlement Class
Members who have timely and properly completed and returned a Proof of
Claim Form indicating their participation in the Settlement.

28.

Preliminary Approval Order – the Order of the Court preliminarily
approving Settlement and Notice procedures, as set forth in Paragraph III
and substantially in the form attached hereto as Exhibit B.

29.

Proof of Claim Deadline – the date by which members of the proposed
Settlement Classes must return completed Proof of Claim Forms to the
Claims Committee.

The Proof of Claim Deadline shall also be the

“Opt-Out Deadline.”
30.

Proof of Claim Form – the form that eligible Settlement Class Members
must submit to claim compensation from the Cash Settlement Fund or to
elect to Opt-Out, in a form substantially identical to Exhibit C, subject to
Court approval.

31.

Provider Defendants – PACC, WPACC and MAYS shall be referred to
collectively as the “Provider Defendants.”

6
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32.

Provider MOU – The Memorandum of Understanding dated July 18,
2013.

33.

Provider Parties – PACC, WPACC, and MAYS, and all related parties,
successors, assigns, members, managers, shareholders, directors, officers,
employees, agents, and attorneys (excluding Non-Released Parties) are
herein collectively referred to as the “Provider Parties.”

34.

Published Notice – notice to be published in at least two newspapers of
general circulation in Luzerne County in a form substantially identical to
Exhibit A.2, subject to Court approval.

35.

Released Claims – any and all claims, demands, requests for payments,
requests for benefits, requests for costs or expenses, requests for attorneys’
fees, requests for restitution, requests for punitive damages, requests for
equitable relief, requests for sanctions (but not Plaintiffs’ Motion for
Sanctions docketed at #1346 in the Wallace Action (“Plaintiffs’ Motion for
Sanctions”)), or requests of any kind or nature whatsoever that have been
or could have been asserted by or on behalf of any Plaintiff or Settlement
Class Member against the Released Parties, or any of them, and which
arise out of or are related to any of the facts, acts, claims, allegations,
events, transactions, occurrences, courses of conduct, representations,
omissions, circumstances or other matters alleged or referred to or which
could have been or may ever be alleged or referred to in, or occurred in
litigating, the Actions, whether known or unknown, and whether such
claim was or could have been asserted by any Plaintiff or Settlement Class
Member on his or her own behalf or on behalf of other persons are herein
referred to as the “Released Claims.”

36.

Released Parties – The Provider Parties, the Zappala Parties, and any
entity or individual that is not a Non-Released Party are herein collectively
referred to as the “Released Parties.”
7
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37.

Representative Plaintiffs – collectively Dezare Dunbar, Alexandra Fahey,
Elizabeth Habel, Gloria and Richard Habel, Angelia Karsko, H.T., Jessica
Van Reeth, and Jack Van Reeth.

38.

Settlement – the settlement embodied in this MSA.

39.

Settlement Class Counsel – solely for purposes of this Settlement, and
subject to the Court’s appointment, Daniel Segal of Hangley Aronchick
Segal Pudlin & Schiller; William R. Caroselli and David S. Senoff of
Caroselli, Beachler, McTiernan & Conboy, LLC; Sol H. Weiss of Anapol
Schwartz; and Marsha L. Levick of Juvenile Law Center.

40.

Settlement Amount – the payment of $2,500,000 by the Provider
Defendants.

41.

WPACC – Western PA Child Care, LLC shall be referred to as
“WPACC.”

42.

Zappala

Parties

–

Gregory R.

Zappala

(“Zappala”),

Consulting

Innovations and Services, Inc., and Southwestern PA Child Care, LLC,
and all related parties, successors, assigns, members, managers,
shareholders, directors, officers, employees, agents, and attorneys
(excluding Non-Released Parties) are herein collectively referred to as the
“Zappala Parties.”
II.

The Cash Settlement Fund
In full satisfaction of all Released Claims against the Released Parties, as well as

consideration for the releases, bar orders and other provisions for the benefit of the Released
Parties provided for in this Agreement, the Provider Defendants shall pay the Settlement Amount
into a settlement fund (the “Cash Settlement Fund”) out of which Settlement Class Members will
receive compensation in accordance with this Agreement. The Cash Settlement Fund will be
held in an escrow account at PNC Bank (“Escrow Agent”) (the “Escrow Account”). The Escrow

8
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Account shall be governed by the provisions set forth in Paragraph VIII herein and Exhibit D
hereto.
A.

Settlement Payment

To pay the Settlement Amount, the Provider Defendants will transfer a total of
$2,500,000 (the “Escrow Amount”) into the Escrow Account in three transactions, as follows:
1.

Subsequent to the Court’s entry of the Preliminary Approval Order, but no
later than June 1, 2014, the Provider Defendants will transfer $600,000.00
(the “First Escrow Payment”) into the Escrow Account.

2.

No later than June 1, 2015, the Provider Defendants will transfer
$1,000,000.00 into the Escrow Account (the “Second Escrow Payment”).

3.

No later than December 21, 2015, the Provider Defendants will transfer
$900,000.00 into the Escrow Account (the “Third Escrow Payment,” and
collectively with the First Escrow Payment and Second Escrow Payment,
the “Escrow Payments”).

B.

Financial Disclosures

Beginning with the first three-month period following the First Escrow Payment
(“Contract Quarter”) and for each Contract Quarter thereafter until the Contract Quarter before
Third Escrow Payment is made, the Provider Defendants shall provide Class Counsel and
Individual Plaintiffs’ Counsel with copies of their unaudited quarterly financial statements,
which Class Counsel and Individual Plaintiffs’ Counsel shall keep confidential. If, in the sole
discretion of the Provider Defendants, Provider Defendants determine that their cash flow is such
that they can, given all Provider Defendants’ cash flow needs, afford to make payments in
advance of, and toward, the next Escrow Payment to fund the Settlement Amount, the amounts
of such payments to be in the sole discretion of the Provider Defendants, Provider Defendants
agree to make such payment into the Escrow Account. In no event shall the total Escrow
Payments exceed the Settlement Amount.

9
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C.

Common Benefit Fees and Expenses

The Provider Defendants will not oppose an application to the Court by Class Counsel
and Individual Plaintiffs’ Counsel for a common benefit fee award not to exceed thirty (30)
percent of the Settlement Amount and, in addition, for common benefit litigation expenses
(collectively, “Common Benefit Fees and Expenses”). Common Benefit Fees and Expenses
shall be drawn exclusively from the Cash Settlement Fund, and shall not increase the Provider
Defendants’ payment obligations above the Settlement Amount.
D.

Plan of Allocation

The amount remaining in the Cash Settlement Fund after the payment of Common
Benefit Fees and Expenses pursuant to Paragraph II.B, payments to the Escrow Agent pursuant
to Paragraph VIII and Exhibit D, and the payment of taxes, tax expenses and other costs pursuant
to Paragraph VIII, shall be distributed to Settlement Class Members who have timely returned a
Proof of Claim Form indicating their claim for compensation from the Cash Settlement Fund
pursuant to a plan of allocation proposed by Class Counsel and Individual Plaintiffs’ Counsel
and approved by the Court (“Plan of Allocation”). No distribution to any Settlement Class
Member may be made from the Cash Settlement Fund until after the Court’s approval of the Plan
of Allocation and entry of the Final Order and Judgment and the expiration of any time period in
which review could be sought with respect to approval of this MSA or the judgments
contemplated herein; if such review is sought, no distribution shall be made until proceedings in
connection with such review are finally and fully resolved. In any event, no distribution to any
Settlement Class Member shall be made until after the Third Escrow Payment is transferred to
the Escrow Account pursuant to Paragraph II.A herein.
E.

Settlement Class Member Tax Liability and Indemnification

The “Released Parties,” their counsel, Class Counsel, and/or Individual Plaintiffs’
Counsel have neither made, nor will make, any representations as to the tax consequences of any
payment from the Cash Settlement Fund, benefit, or consideration described herein, and they
assume no responsibility or liability for payment of any local, state or federal taxes that may
become due because of this payment. Each Settlement Class Member expressly agrees to
10
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indemnify the “Released Parties,” their counsel, Class Counsel and/or Individual Plaintiffs’
Counsel against and hold them harmless from all tax consequences, if any, arising out of
Released Parties not withholding taxes, including, but not limited to, any and all interest and/or
penalties.

III.

Preliminary Approval Of Master Settlement Agreement
A.

Motion For Preliminary Approval

Within five (5) days of executing this Agreement, pursuant to Rule 23(e) of the Federal
Rules of Civil Procedure, Representative Plaintiffs, Class Counsel, Individual Plaintiffs’
Counsel, and the Provider Defendants shall submit this Agreement, together with the exhibits
attached hereto, to the Court and jointly move the Court for the entry of an Order for preliminary
approval (“Preliminary Approval Order”) substantially in the form attached hereto as Exhibit B
(“Proposed Preliminary Approval Order”). The Provider Defendants reserve the right to file a
separate brief in support of the motion.
The Proposed Preliminary Approval Order shall:
1.

Certify the Settlement Classes defined herein for settlement purposes only;

2.

Solely for the purposes

of the implementation,

approval

and

consummation of this Settlement, appoint counsel to represent all
proposed Settlement Class Members (“Settlement Class Counsel”);
3.

Solely for the purposes

of the implementation,

approval

and

consummation of this Settlement, appoint Representative Plaintiffs;
4.

Grant preliminary approval of this MSA;

5.

Authorize Notice of this MSA; and

6.

Schedule a final Settlement Hearing to review comments concerning this
Agreement, to consider its fairness, reasonableness and adequacy, and to
11
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determine whether to enter an Order approving the Settlement (“Final
Order and Judgment”) substantially in the form described in Paragraph VI.
The Settlement Hearing shall be scheduled to give sufficient time for
notice to be disseminated and to allow for objections pursuant to the terms
of this MSA.
7.

Require non-binding mediation for any Settlement Class Member who
properly and timely opts-out and intends to pursue a separate claim against
the Released Parties.

B.

Effect Of Termination On Conditional Certification

Certification of the proposed Settlement Classes and appointment of Representative
Plaintiffs and Settlement Class Counsel by the Court shall be binding only with respect to the
Settlement set forth in this Agreement.

In the event that this Agreement is terminated in

accordance with its terms, or that the Court does not enter the Final Order and Judgment, the
stipulated certification of the proposed Settlement Classes and the appointment of Settlement
Class Counsel shall be vacated and the Actions shall proceed as though the proposed Settlement
Classes had never been certified. Except to effectuate this Agreement, the Parties and their
respective counsel agree not to present as evidence or legal precedent, rely upon, make reference
to or otherwise make use of this stipulated certification of the proposed Settlement Classes in the
Actions or any other legal proceeding.
IV.

Notice, Opt-Out Rights And Claim Procedures
A.

Notice

No later than fourteen (14) days after the Court has (1) entered the Preliminary Approval
Order, and (2) approved the Mailed Notice, the Published Notice and the Proof of Claim Form,
notice shall be sent to all potential Settlement Class Members via First Class mail and in any
additional form as the Court shall direct; provided that the forms of Notice are substantially
identical to the proposed Mailed Notice and the proposed Published Notice forms that are

12
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attached hereto at Exhibit A, and the Proof of Claim Form is substantially identical to the
proposed form attached hereto at Exhibit C.
Class Counsel and Individual Plaintiffs’ Counsel shall be responsible for providing the
names and addresses of potential Settlement Class Members.

Plaintiffs shall advance the

reasonable cost of Notice, including costs for the mailing of the Mailed Notice, and costs for
publishing the Published Notice. Notice costs shall be reimbursed as cost of administration from
the Cash Settlement Fund as set forth in paragraph II.C above. Neither the Provider Parties nor
the Zappala Parties shall have any responsibility to contribute to the cost of notice or the
administration of the Class Settlement.

The Parties have agreed that such publication is

sufficient for the Settlement Classes in compliance with the requirements of Rule 23 of the
Federal Rules of Civil Procedure.
B.

Submission Of Proof Of Claim Form

In order to make a claim for compensation from the Cash Settlement Fund, Settlement
Class Members must properly and timely complete and submit to the Claims Committee a Proof
of Claim Form. The Proof of Claim Form must be (1) physically received by the Claims
Committee by the Proof of Claim deadline; or (2) clearly postmarked by the United States Postal
Service or a commercial mail carrier no later than the Proof of Claim deadline.
Each Mailed Notice shall enclose a Proof of Claim Form. The Published Notice shall set
forth (i) a web site address from which a Proof of Claim Form can be downloaded, and (ii) a
mailing address that can be used to request a Proof of Claim Form. The Mailed Notice, the
Published Notice and the Proof of Claim Form shall direct potential Settlement Class Members
to return the completed Proof of Claim Form, together with identified documentation, to the
address indicated on the Proof of Claim Form on a date certain no later than sixty (60) days after
the Court has entered the Preliminary Approval Order and approved the Mailed Notice, the
Published Notice and the Proof of Claim Form (“Proof of Claim Deadline”).

13
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C.

Opt-Out Rights

Potential Settlement Class Members will have the right to exclude themselves from the
Settlement (“Opt-Out”) by returning the Proof of Claim Form indicating their Opt-Out election
no later than the Proof of Claim Deadline (also, the “Opt-Out Deadline”). Settlement Class
Members who properly and timely request to Opt-Out shall be excluded from this Agreement
and from participation as Settlement Class Members. Any member who does not otherwise
comply with the agreed-upon Opt-Out procedures approved by the Court shall be a Settlement
Class Member and bound by the terms of this Agreement and the Final Order and Judgment.
Within fourteen (14) days after the Opt-Out Deadline, the Claims Committee shall provide the
Court and all undersigned counsel with a list of the proposed Settlement Class Members who
have elected to Opt-Out (“Opt-Out Plaintiffs”).
Any Opt-Out Plaintiff who, following his or her initial election, wishes to participate as a
Settlement Class Member, may revoke his or her Opt-Out election by delivering to the Claims
Committee prior to the Proof of Claim Deadline a written revocation of such individual’s
election to Opt-Out.
Individual Plaintiffs’ Counsel and Class Counsel shall not encourage any potential
member of the Settlement Classes to opt-out, and instead will use reasonable, good faith efforts
to discourage any potential member of the Settlement Classes from opting out.
D.

Bar Order

Any Settlement Class Member who does not submit a request to Opt-Out by the Proof of
Claim Deadline (or, “Opt-Out Deadline”), or who does not otherwise comply with the
agreed-upon Opt-Out procedures approved by the Court, or who revokes his or her request to
Opt-Out by no later than the Opt-Out Deadline, shall be a Settlement Class Member and shall be
bound by the terms of this MSA and the Court’s Final Order and Judgment.
Any Settlement Class Member who does not submit a completed Proof of Claim Form by
the Proof of Claim Deadline shall also be a Settlement Class Member, shall be bound by the
terms of this MSA and the Court’s Final Order and Judgment, and shall have his or her Released
14

Case 3:09-cv-00286-ARC Document 1448-1 Filed 10/16/13 EXECUTION
Page 19 of 83COPY

Claims against Released Parties extinguished with prejudice, but shall not be eligible to
participate in the Cash Settlement Fund.
E.

Objection Deadline

Settlement Class Members also have the right to object to the Settlement no later than the
Proof of Claim Deadline (also, the “Objection Deadline”) as follows. Settlement Class Members
shall deliver to the Claims Committee, described in Paragraph V herein, a written statement of
any objections. The written objections must be (1) physically received by the Claims Committee
by the Proof of Claim Deadline; or (2) clearly postmarked by the United States Postal Service or
a commercial mail carrier no later than the Proof of Claim Deadline. The Claims Committee
shall electronically file any such objections with the Court no later than two (2) business days
after the Proof of Claim Deadline.
If the Court approves the MSA and enters a Final Order and Judgment which is affirmed
on appeal, if any, Settlement Class Members who objected to the Settlement and did not elect to
Opt-Out shall be bound by the MSA and the Final Order and Judgment.
F.

Special Master For Allocation Appeals

The Parties hereto request that the Court appoint Judge Marina Corodemus (Ret.) as a
Special Master to resolve with finality the amount of awards to any Settlement Class Member
who appeal the amount of their preliminary monetary awards as set forth more particularly in the
Proof of Claims Form and the Plan of Allocation. The costs of the Special Master shall be paid
out of the Cash Settlement Fund following the Court’s Final Order and Judgment.
V.

Claims Committee
Plaintiffs shall form a claims committee that will be responsible for administering various

aspects of the Settlement, as described herein (the “Claims Committee”).

The Claims

Committee shall consist of four attorneys, including one representative from each of the
following four law firms: (1) Hangley Aronchick Segal Pudlin & Schiller; (2) Anapol Schwartz;
(3) Caroselli, Beachler, McTiernan & Conboy, LLC; and (4) Juvenile Law Center. The Provider
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Parties and the Zappala Parties shall have no liability for the administration and processing of
claims.
The Claims Committee shall be responsible for: (1) reviewing the Proof of Claims Forms
returned by Plaintiffs; (2) determining which Plaintiffs have elected to Opt-Out; (3) notifying the
Court and the Provider Defendants of any objections made to the Settlement by any Settlement
Class Members; and (4) pursuant to the Plan of Allocation, calculating the appropriate portion of
the Cash Settlement Fund to be paid to each Settlement Class Member who timely submitted a
Proof of Claim Form electing to participate in the Settlement. An attorney representative from
Stevens & Lee, P.C. shall have the right to:

(1) participate in any and all of the Claims

Committee’s discussions and meetings determining the identities of and/or otherwise concerning
Opt-Out Plaintiffs; and (2) review and have full access to all Proof of Claim Forms, objections,
or other documents received in response to the Mailed Notice and/or the Published Notice, as
well as any reports and/or summaries concerning Opt-Out Plaintiffs prepared by the Claims
Committee.
Upon the request of Counsel for Provider Defendants, after Notice is issued pursuant to
paragraph IV.A and before the Opt-Out Deadline, the Claims Committee shall provide: (1) a list
of all Opt-Out elections (by Plaintiff name) received up to that date; (2) copies of the Proof of
Claim Forms indicating Plaintiffs’ elections to Opt-Out; (3) a list of all Objectors to the
Settlement (by Plaintiff name); and (4) copies of any written objections made to the Settlement
by any Settlement Class Members. Within fourteen (14) business days after the Opt-Out
Deadline, the Claims Committee shall provide to counsel for all parties via e-mail:

(1) a

complete list of all Opt-Out elections and Objectors (by Plaintiff name); (2) copies of the Proof
of Claim Forms indicating Plaintiffs’ elections to Opt-Out; (3) a statement of the total number of
Mailed Notices mailed and the total number of Opt-Out elections received; (4) copies of any
written objections made to the Settlement by any Settlement Class Members; and (5) a complete
list of all Settlement Class Members claiming from the Cash Settlement Fund.
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VI.

Settlement Hearing
Representative Plaintiffs and Settlement Class Counsel shall ask the Court to set the

Settlement Hearing for a date that is no earlier than ten (10) days after the Opt-Out Termination
Deadline (the “Settlement Hearing Date”).

On or before the Settlement Hearing Date,

Settlement Class Counsel shall move the Court for the entry of a Final Order and Judgment.
The Final Order and Judgment shall include:
1.

Affirmation of certification of the Settlement Classes pursuant to
Rule 23(b)(3) of the Federal Rules of Civil Procedure for settlement
purposes only;

2.

Final approval of this Settlement in its entirety as fair, reasonable and
adequate, and in the best interests of the Settlement Classes as a whole;

3.

A determination that all Settlement Class Members shall be bound by the
Settlement and shall be deemed conclusively to have settled and released
with prejudice the Released Parties and to have covenanted not to sue the
Released Parties;

4.

A bar order precluding each Settlement Class Member from asserting any
and all Released Claims against any Released Parties that the Settlement
Class Member had or has, in any court;

5.

Dismissal of all Released Claims of the Settlement Class Members with
prejudice as to the Released Parties; and

6.

Reservation of the Court’s continuing and exclusive jurisdiction over the
Parties to administer, supervise, interpret and enforce this Agreement in
accordance with its terms.
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VII.

Opt-Out Termination Rights
A.

Opt-Out Termination Right

Notwithstanding any other provision of the MSA, Provider Defendants shall have the
absolute right, exercisable in their sole discretion, to terminate and withdraw from the
Provider MSA and the settlement in the event that seventy (70) or more of the potential members
of the Juvenile Settlement Class timely and properly opt out of the Settlement (“Opt-Out
Termination Right”). Within sixty (60) days of the Opt-Out Deadline, the Provider Defendants
shall notify in writing Class Counsel and Individual Plaintiffs’ Counsel their intention to
withdraw from and terminate the MSA (“Opt-Out Termination Deadline”) or remain bound by
the MSA and proceed with the Settlement.
Each Opt-Out Plaintiff who continues to pursue any pending lawsuit or initiates a lawsuit
against the Released Parties shall participate in confidential non-binding mediation with the
Provider Parties, at the Opt-Out Plaintiff’s expense.
B.

Reduction In Settlement Amount

If the Provider Defendants choose not to exercise their Opt-Out Termination Right, then
the First Escrow Payment of the Settlement Amount and, consistent with Paragraph II.A, shall be
reduced by an amount equal to the aggregate value of the Opt-Out Plaintiffs’ claims under the
Plan of Allocation, and such amount shall be returned to the Provider Defendants. The aggregate
value of the Opt-out Plaintiffs’ claims will be calculated from the records available to the Claims
Committee no later than forty-five (45) days after the Proof of Claim deadline. Settlement Class
Counsel is not responsible for ordering records to calculate the aggregate value of the Opt-out
Plaintiffs’ claims under the Plan of Allocation.
VIII. Escrow Account
The Escrow Account shall be administered in the manner set forth in the Escrow
Agreement attached hereto as Exhibit D.
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A.

Qualified Settlement Fund

The Escrow Account is intended by the Parties to be treated as a “qualified settlement
fund” for federal income tax purposes pursuant to Treas. Reg. § 1.468B-1. The Parties therefore
agree not to take any position in any filing or before any tax authority that is inconsistent with
such treatment. The Parties further agree that the Provider Defendants shall direct the Escrow
Agent to make a timely “relation back election” (as defined in Treas. Reg. § 1.468B-1(j)) back to
the earliest possible date.
B.

Taxes

In accordance with the Escrow Agreement, the funds in the Escrow Account shall be
used to pay: (1) all taxes or estimated taxes on any income earned on funds in the Escrow
Account; and (2) all related costs and expenses incurred in connection with the Escrow Account.
In all events, the Parties and their counsel shall not have any liability or responsibility for the
taxes, tax expenses or the filing of any tax returns or other documents with the Internal Revenue
Service or any state or local tax authority. Taxes and tax expenses shall be treated as, and
considered to be, a cost of administration of the Escrow Account and shall be timely paid by the
Escrow Agent out of the Escrow Account following the Court’s Final Order and Judgment, but
without further order of the Court.
In all events, the Parties and their counsel shall not have any liability or responsibility for
the payment of taxes that may be owed by the Settlement Class Members. Each Settlement Class
Member who receives a payment from the Cash Settlement Fund will receive a 1099 form and/or
a 1098 form if applicable. Costs associated with the issuing and mailing of tax forms shall be
advanced by Class Counsel and shall be reimbursed as cost of administration from the Cash
Settlement Fund as set forth in paragraph II.C above. Neither the Provider Parties nor the
Zappala Parties shall have any responsibility to contribute to the cost of issuing and mailing tax
forms to the Settlement Class Members.

19

Case 3:09-cv-00286-ARC Document 1448-1 Filed 10/16/13 EXECUTION
Page 24 of 83COPY

C.

Interest Earned

The Escrow Amount, and any interest earned on it, but less any costs of administration,
shall revert to the party receiving the principal. Should this MSA be terminated for any reason,
including pursuant to the Provider Defendants’ Opt-Out Termination Right set forth in
Paragraph VII, the Escrow Amount and any interest earned on it shall revert to the Provider
Defendants.
D.

No Liability

The Parties shall have no liability with respect to the investment or distribution of the
Cash Settlement Fund held in the Escrow Account, the Plan of Allocation, the determination or
administration of taxes, or any losses incurred in connection with the Escrow Account.
E.

No Claims

No person shall have any claim against the Representative Plaintiffs, Class Counsel,
Individual Plaintiffs’ Counsel, the Provider Defendants, counsel for the Provider Defendants, or
the Claims Committee based on the distributions made in accordance with this Agreement, the
Plan of Allocation, or further Orders of the Court.
F.

Unclaimed Amounts And Returned Checks

The net amount remaining in the Escrow Account following the first and any subsequent
distributions in conformance with the Plan of Allocation, including any unclaimed amounts and
returned uncashed checks, shall be distributed to Settlement Class Members in accordance with
the Plan of Allocation.
IX.

Releases
A.

Dismissal Of Claims And Release

Upon the entry of the Final Order and Judgment, the Released Claims against the
Released Parties (but not the Non-Released Parties) in the Actions shall be dismissed with
prejudice and the Plaintiffs shall be deemed to have unconditionally, fully, finally, and forever,
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remised, released, relinquished, compromised and discharged all Released Claims that were or
could have been asserted against the Released Parties, whether or not any particular Plaintiff
seeks or receives payment under the terms of the MSA.
B.

Covenant Not To Sue And Non-Solicitation

Settlement Class Members and Plaintiffs agree and covenant not to sue or to prosecute,
institute or cooperate in the institution, commencement, filing, or prosecution of any lawsuit,
appeal, arbitration or other proceeding relating to or based on any claim that concerns, arises out
of or relates to any of the facts, actions, claims, allegations, events, transactions, occurrences,
courses of conduct, representations, omissions, circumstances or other matters alleged or referred
to, or which could have been alleged or referred to in the Actions, with respect to the Released
Parties.
At the time Plaintiffs file their motion for preliminary approval, they will withdraw
Plaintiffs’ Motion for Sanctions without prejudice. Upon the signing of the Provider MOU,
Plaintiffs will ask the Court to defer a ruling on Plaintiffs’ Motion for Sanctions until the motion
for preliminary approval is filed. At the time the Court issues the Final Order and Judgment,
Plaintiffs will withdraw Plaintiffs’ Motion for Sanctions with prejudice.
Other than existing clients with whom Individual Plaintiffs’ Counsel and/or Class
Counsel currently have an engagement letter, Individual Plaintiffs’ Counsel and Class Counsel
agree not to initiate any communications for the purpose of seeking to represent any other
Settlement Class Members who may Opt-Out or who elects to Opt-Out, against any of the
Released Parties.
X.

Future Claims For Contribution Or Indemnity
It is the express intention of the Parties that, to the fullest extent possible, Plaintiffs shall

in all future litigation against Non-Released Parties eliminate all claims for contribution and/or
indemnity that might be asserted against the Released Parties. Plaintiffs, when entering into a
settlement agreement with any Non-Released Party resolving some or all of the claims in the
Actions, or resolving any other claims related in any way to the claims, allegations and/or facts
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Case 3:09-cv-00286-ARC Document 1448-1 Filed 10/16/13 EXECUTION
Page 26 of 83COPY

in the Actions, shall insist on and include a provision barring any Non-Released Party from
bringing any contribution claim, any indemnity claim, or any other claim related in any way to
the claims, allegations and/or facts in the Actions against the Released Parties.
Plaintiffs in any jury trial against a Non-Released Party shall proffer a jury verdict form
that includes the Released Parties, and in any bench trial or binding alternative dispute forum
where claims are asserted against any Non-Released Party, request that the Released Parties’
wrongful conduct, if any, be adjudicated. The purpose of this paragraph is to allocate liability
among all Released Parties and Non-Released Parties, and that any judgment recovered against
any Non-Released Parties in the Actions or any other proceeding shall be reduced pro rata or pro
tanto to account for the Released Parties’ allocation of liability, regardless of whether Released
Parties herein were in fact joint tortfeasors, and regardless of whether the Released Parties
participate in any such action or proceeding. The intent of this Paragraph is to be consistent with
Griffin v. U.S., 500 F.2d 1059 (1974).
Plaintiffs agree that any recovery against a Non-Released Party as to which there has not
been a binding allocation of liability as to the Released Parties shall be held in escrow and shall
not be distributed until the expiration of any statutes of limitations period for any possible
indemnification and/or contribution claims that such Non-Released Party may bring against any
Released Party, regardless of the Released Parties’ and/or Plaintiffs’ assessment of such claims’
merit. If, upon expiration of the statutes of limitations, no claims have been filed against any
Released Party by the Non-Released Party, any such recovery may be distributed. If any claims
have been filed by the Non-Released Party against any Released Party, no distribution shall be
made until all proceedings in connection with such claims, including appeals, are finally and
fully resolved.
This provision is intended, inter alia, to accomplish the complete and permanent release
of the Released Parties from all possible claims – known or unknown, suspected or unsuspected,
present or future – that arise out of or could arise out of the facts alleged in the Actions, for
which the Released Parties have been released and to avoid the necessity and expense of having
the Released Parties participate in any litigation related to such claims.
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Pursuant to Paragraph X of the Master Settlement Agreement dated December 16, 2011
by and among Robert K. Mericle and Mericle Construction, Inc., the Representative Plaintiffs,
Class Counsel and Individual Plaintiffs’ Counsel, the Parties to this MSA agree that the Released
Parties are barred from bringing any contribution claim, any indemnity claim, or any other claim
related in any way to the claims, allegations and/or facts in the Actions against Robert K. Mericle
and Mericle Construction, Inc.
XI.

Termination Provisions
A.

Right To Terminate The MSA

This Agreement may be terminated upon written notice within fourteen (14) days of any
one of the following events.
1.

If the Court denies preliminary approval of the Settlement or refuses to
preliminarily approve the Settlement without requiring substantial and
material changes to the Mailed Notice, the Published Notice and/or the
Proof of Claim Form submitted to the Court, attached as Exhibit B to this
Agreement.

2.

If the Court denies final approval of the Settlement or refuses to finally
approve the Settlement without requiring substantial and material changes
to the information provisions contained in the Final Order and Judgment
as set forth in Paragraph VI herein, in order to enter the Final Order and
Judgment.

3.

The exercise by Provider Defendants of their right to terminate this
Agreement pursuant to the terms of Paragraph VII.

4.

The Final Order and Judgment is substantially modified or reversed on
any writ or appeal.
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In the event of any termination pursuant to the Agreement, the Parties shall be restored to
their original positions, including without limitation, the return to the Provider Defendants of the
Escrow Amount.
B.

Stay Of Proceedings

Within ten (10) days after the execution of the MSA by all Parties, the Parties will file a
joint motion requesting that the Court stay all further discovery of the Provider Parties and
Zappala Parties pending the entry of the Final Order and Judgment.

If the settlement

contemplated in this Agreement is not ultimately consummated and the stay of discovery
contemplated herein is lifted, the Parties agree that the Provider Defendants shall have the right
to take full discovery in the Actions, including the right to depose any person deposed during the
stay of discovery, subject to such deponents’ efforts to oppose such deposition by the Provider
Defendants.

Plaintiffs agree not to oppose Provider Defendants’ efforts to depose such

deponents.

Furthermore, if any of the Provider Parties or their counsel appears at any

depositions for purposes of monitoring discovery during the stay of discovery contemplated
herein, Plaintiffs agree that such appearance shall not prejudice the Provider Defendants’ right to
depose such witness following the stay of discovery.
Provider Defendants shall maintain their right to seek discovery from any Opt-Out
Plaintiff who continues or initiates litigation against the Provider Defendants.
XII.

Miscellaneous Provisions
A.

Not Evidence; No Admission of Liability

In no event shall this Agreement, in whole or in part, whether effective, terminated, or
otherwise, or any of its provisions or any negotiations, statements or proceedings relating to it in
any way be construed as, offered as, received as, used as or deemed to be evidence of the factual
allegations and/or legal conclusions in the Actions, in any other action, or in any judicial,
administrative, regulatory or other proceeding, except as necessary to enforce this Agreement.
Without limiting the foregoing, neither this Agreement nor any related negotiations, statements
or proceedings shall be construed as, offered as, received as, used as or deemed to be evidence,
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or an admission or concession of liability or wrongdoing whatsoever or breach of any duty on the
part of the Released Parties or any applicable defense, including without limitation any
applicable statute of limitations. This Agreement does not constitute or reflect any admission of
any liability by the Released Parties of the claims brought against them in the Actions. None of
the Parties waives or intends to waive any applicable attorney-client privilege or work product
protection for any negotiations, statements or proceedings relating to this Agreement.
B.

Confidentiality

The Parties agree that any and all documents, material, correspondence and/or
information received and/or produced or disclosed in furtherance of this Agreement or the
Provider MOU, including all drafts of this Agreement and the Provider MOU, shall be
considered confidential and shall not be disclosed to any third parties unless otherwise required
by law.
C.

Public/Media Statements

On the day that the Parties submit the MSA to the Court and jointly move the Court for
entry of a preliminary approval order, the Parties will issue a mutually agreed-upon statement
(the “Mutually Agreed-Upon Statement”). Among other things, in the Mutually Agreed-Upon
Statement, (i) the Parties will acknowledge that by settling the Actions, the Provider Parties have
not admitted to any wrongdoing, liability, or breach of any duty; (ii) the Plaintiffs will
acknowledge that the Provider Parties have never been accused of not providing the services they
were contracted to provide to any juvenile in the Juvenile Settlement Class; and (iii) the
Plaintiffs will acknowledge that any claims regarding the care and treatment of any juvenile in
the Juvenile Settlement Class who was detained in or placed at either PACC’s facility in Pittston,
Luzerne County, PA or WPACC’s facility in Emlenton, PA have been withdrawn and that none
of the Plaintiffs’ allegations in the Actions are to be construed to the contrary with the exception
of any pending or later initiated claims of Opt-Out Plaintiffs.

Class Counsel, Individual

Plaintiffs’ Counsel, and counsel for the Provider Parties agree that they will not make or cause to
be made any other public comment regarding the Settlement, other than the Mutually
Agreed-Upon Statement, which they may post on their websites.
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The Parties agree that the provision in the paragraph immediately above is material and in
the event that Class Counsel, Individual Counsel, or counsel for the Provider Parties issue or
make any public comment concerning the settlement besides the Mutually Agreed-Upon
Statement, the Plaintiffs or the Provider Parties shall, as the case may be, be in material breach of
this MSA, and the Plaintiffs or the Provider Parties, as the case may be, shall have all rights in
law and equity to seek relief for such breach.
Notwithstanding the two paragraphs immediately above, the Parties agree that oral or
written communications between Class Counsel and the Individual Plaintiffs’ Counsel, on the
one hand, and Representative Plaintiffs, the Settlement Class Members, Individual Plaintiffs, or
potential Settlement Class Members, on the other hand, shall not constitute making or causing to
be made a public comment regarding the settlement.

The Parties further agree that,

notwithstanding the two paragraphs immediately above, oral or written communications between
counsel for the Provider Parties, on the one hand, and the Provider Parties, on the other hand,
shall not constitute making or causing to be made a public comment regarding the settlement.
D.

Impact of Trial Against Non-Released Parties Pending Final Approval of
Settlement

In the event any of the Actions proceed to trial against any of the Defendants before the
Court either grants or denies final judicial approval of this settlement and before any and all
appeals are exhausted, Plaintiffs agree not to prosecute any case at trial against the Provider
Defendants, and if any verdict or judgment is entered against any Provider Defendant, Plaintiffs
agree not to execute on and will grant a full and final release of any verdict, recovery or
judgment at trial against Provider Defendants.
E.

Entire Agreement

This Agreement, including its Exhibits, contains an entire, complete, and integrated
statement of each and every term and provision agreed by and among the Parties; it is not subject
to any condition not provided for herein. This Agreement supersedes any prior agreements or
understandings, whether written or oral, between and among the Representative Plaintiffs, the
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Settlement Class Members, Class Counsel, Individual Plaintiffs’ Counsel and counsel for the
Provider Defendants regarding the subject matter of the Actions or this Agreement.
This Agreement may be amended or modified only by a written instrument signed by or
on behalf of Class Counsel, Individual Plaintiffs’ Counsel and counsel for the Provider
Defendants, and approved by the Court.
F.

No Presumption Against Drafter

None of the Parties shall be considered to be the drafter of this Agreement or any
provision hereof for the purpose of any statute, case law, or rule of interpretation or construction
that would or might cause any provision to be construed against the drafter hereof.

This

Agreement was drafted with substantial input by all Parties and their counsel, and no reliance
was placed on any representation other than those contained herein.
G.

Force Majeure

The Provider Defendants shall not be liable for delay or non-performance of their
obligations under this Agreement arising from any act of God, governmental act, and act of
terrorism, war, fire, flood, explosion or civil riot. The performance of the Provider Defendants’
obligations under this Agreement, to the extent affected by the delay, shall be suspended for the
period during which the cause of the delay persists.
H.

Continuing And Exclusive Jurisdiction

The Court will have original and exclusive jurisdiction over all provisions of this
Agreement, including the administration, supervision, interpretation and enforcement of this
Agreement in accordance with its terms and any award of attorney’s fees.
I.

Counterparts

This Agreement may be executed in counterparts, each of which shall constitute an
original. Scanned signatures shall be considered valid signatures as of the date submitted,
although the original signature pages shall thereafter be appended to this Agreement.
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J.

Divisions And Headings

The division of this Agreement into paragraphs and the use of captions and headings in
connection herewith, are solely for convenience and shall have no legal effect in construing the
provisions of this Agreement.
K.

Plurals And Singulars Of Defined Terms

Where a term is defined in plural and used in singular in the text, it means one such.
Where a term is defined in singular is used in plural in a text, it means more than one such.
L.

Governing Law

This Agreement is to be interpreted according to the substantive law of the
Commonwealth of Pennsylvania without regard to its choice of law or conflicts of laws
principles.
M.

Waiver

The provisions of this Agreement may be waived only by an instrument in writing
executed by the waiving Party. The waiver by any Party of any breach of this Agreement shall
not be deemed to be or construed as a waiver of any other breach, whether prior, subsequent, or
contemporaneous, of this Agreement.
N.

No Third Party Beneficiaries

Except as otherwise provided herein, nothing in this Agreement is intended, nor shall it in
any way be construed, to create or convey any rights in or to any person other than the Plaintiffs
and the Released Parties.
O.

Successors And Assigns

The provisions of this Agreement shall be binding upon and inure to the benefit of the
Parties and their respective successors and assigns.
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For Plaintiffs in the action titled,
H.T., et al. vs. Ciavarella, et al., No.09-cv-357
(M.D. Pa.)

Marsha L. Levick, Esquire
Juvenile Law Center
1315 Walnut Street, Suite 400
Philadelphia,PA 19107
(215)625-0551
Dated:

By: ~~l
Daniel Segal, Est7uire
Rebecca S. Melley, Esquire
Hangley Aronchick Segal Pudlin &Schiller
One Logan Square, 27th Floor
18th and Cherry Streets
Philadelphia, PA 19103
(215)568-6200
Dated:
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For Plaintiffs in the action titled,
Conway, et al. v. Conahan et al., No. 09-cv-291

~:.D;,~~
Sol H. Weiss, Esquire
Adrianne E. Walvoord, Esquire
Anapol Schwartz
1710 Spruce Street
Philadelphia, PA 19103
(215) 735-2098

Cf_-_2-_J_"'_1_3

Dated: _ _

_

By:

_
Barry H. Dyller, Esquire
Gettysburg House
88 North Franklin Street
Wilkes-Barre, PA 18701
(570) 829-4860

Dated:
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For Plaintiffs in the action titled,
Conway, et aI. v. Conahan et al., No. 09-cv-291
(M.D. Pa.)
By:_ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Sol H. Weiss, Esquire
Adrianne E. Walvoord, Esquire
Anapol Schwartz
1710 Spruce Street
Philadelphia, PA 19103
(215) 735-2098
Dated: _ _ _ _ _ _ _ _ _ _ _ _ _ __

By:_-"""~:....::.....7F__~~:....1000£<~------

BarryH. D
Gettysburg o use
88 North Franklin Street
Wilkes...;Barre, PA 18701
(570) 829-4860

Dated:
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For Plaintiffs in the action titled,
Elia v. Powell, No. ll-cv-465 (M.D. Pa.)

By:-+----3I~~~_""'\="'""L..A.~o"bo-----
S I H. eiss, Esquire
drianne E. Walvoord, Esquire
napol Schwartz
1710 Spruce Street
Philadelphia, PA 19103
(215) 735}O,98

Dated:

7'-l-F /.3

For Plaintiffs in the action titled,
Elia v. P el No. ll-cv-466 (M.D. Pa.)

L

I_

By:t----_ _

I

01 H. Weiss, Esquire
Adrianne E. Walvoord, Esquire
Anapol Schwartz
1710 Spruce Street
Philadelphia, PA 19103
(215) 735-2098

0;_-_2.-__-_-_/3

Dated: _ _
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For Plaintiffs in the action titled,
Dawn v. Ciavarella, et ai., No. 3:10-cv-797 (M.D.
Pa.)

By:~~~...j,.~_+-_ _ _ _ _ __

Timothy R. l,.,.,......~
Jaffe & Hough
Two Penn Center Plaza, Suite 1907
15th & John F. Kennedy Boulevard
Philadelphia, PA 19102
(215) 564-5200

1

Dated
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EXHIBIT “A.1”

Case 3:09-cv-00286-ARC
Document
1448-1 Filed
10/16/13
45 of 83
MAILED
NOTICE OF PROVIDER
DEFENDANT
CLASS
ACTIONPage
SETTLEMENT
UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF PENNSYLVANIA
LEGAL NOTICE OF A CLASS ACTION SETTLEMENT

If you are a juvenile who appeared before former
Judge Mark A. Ciavarella Jr. at any time
from January 1, 2003 through May 28, 2008
--- or --If you are the parent/guardian of a juvenile who appeared before
former Judge Ciavarella during this time,
YOU COULD RECEIVE BENEFITS FROM A SETTLEMENT
with PA Child Care, LLC; Western PA Child Care, LLC;
and Mid-Atlantic Youth Services Corp.
A federal court authorized this Notice. This is not a solicitation from a lawyer.
Various class action lawsuits and individual lawsuits were filed on behalf of juveniles who were adjudicated delinquent or
referred to placement by former Luzerne County Court of Common Pleas Judge Mark A. Ciavarella Jr. between January 1,
2003 and May 28, 2008 and on behalf of the parents and natural guardians of the juveniles who were adjudicated delinquent
or referred to placement by former Judge Ciavarella during that period of time. This Notice refers to these parties as the
“Juveniles” and the “Parents,” respectively.
The class action lawsuits, captioned H. T. v. Ciavarella, Case No. 09-cv-357, and Conway v. Cohanan, Case No. 09-cv-291,
and the individual lawsuits, captioned Wallace v. Powell, Case No. 09-cv-286, Humanik v. Ciavarella, Case No. 09-cv-630,
Dawn v. Conahan, Case No. 10-cv-0797, Elia v. Powell, Case No. 11-cv-465, Elia v. Powell, Case No. 11-cv-466, and
Gillette v. Ciavarella, Case No. 11-cv-0658, are pending in the United States District Court for the Middle District of
Pennsylvania. This Notice refers to these lawsuits as “the Actions.”
The Actions were filed against multiple defendants. All of the Actions include PA Child Care, LLC (“PACC”); Western PA
Child Care, LLC (“WPACC”); and Mid-Atlantic Youth Services Corp. (“MAYS”) as defendants. This Notice refers to PA
Child Care, LLC; Western PA Child Care, LLC; and Mid-Atlantic Youth Services Corp. jointly as “the Provider
Defendants.” The Actions allege, among other things, that the Provider Defendants violated the Juveniles’ constitutional
rights, that they violated the federal Racketeer Influenced and Corrupt Organizations Act (“RICO”), and that they violated
Pennsylvania law.
On September 25, 2013, representatives of the Juveniles and the Parents (the “Representative Plaintiffs”), on behalf of the
members of the classes of Juveniles and Parents, and individual plaintiffs, through their respective counsel, entered into a
Master Settlement Agreement (“MSA” or “Agreement”) with the Provider Defendants, through their counsel. The Provider
Defendants will pay $2,500,000, in three installments, to resolve the claims of the Juveniles and the Parents against them.
For purposes of settlement, all claims against Provider Defendants in the Actions are certified for class treatment.
The Provider Defendants have not admitted to doing anything wrong, and the Court has not found that the Provider
Defendants have done anything wrong. However, the Provider Defendants wish to enter into the MSA to release the
“Released Parties,” as defined below, from any potential liability and to end all further litigation by the Juveniles and the
Parents against those parties.
This Notice describes the important terms of the Agreement, but it does not set forth every term of the Agreement or modify
the Agreement. You may obtain a copy of the entire Agreement at www.kidswinsettlement.com.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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This Class Action Settlement is to resolve the claims of the Settlement Class Members.
The Settlement Class Members fall into two groups:

1.

“Juveniles” – all juveniles who appeared before former Judge Ciavarella at any time between
January 1, 2003 and May 28, 2008 and who were adjudicated delinquent and/or placed in a
detention center by former Judge Ciavarella;

2.

“Parents” - all parents and/or guardians of all juveniles in paragraph (1) who, as a result of their
child’s adjudication or placement by Judge Ciavarella between January 1, 2003 and May 28, 2008:
(i) made payments in their own names or had wages, social security or other entitlements in their
own names garnished or withdrawn; (ii) had costs, fees, interest and/or penalties in their own names
assessed against them or their child; and/or (iii) suffered any loss of companionship and/or familial
integrity. Only parents who made payments in their own name (rather than for their children) and
were not fully reimbursed as a result of claims made in connection with the Mericle Settlement,
defined below, are included in this Settlement Class.

This Class Action Settlement is paid for by the Provider Defendants:

This Class Action Settlement is paid for by the Provider Defendants.
This Class Action Settlement is paid for the benefit of the Released Parties:

This Class Action Settlement is paid for by the Provider Defendants for their benefit and for the benefit
of (i) the Provider Parties, defined as PACC, WPACC, and MAYS, and all related parties, successors,
assigns, members, managers, shareholders, directors, officers, employees, agents, and attorneys
(excluding Non-Released Parties), and (ii) the Zappala Parties, defined as Gregory R. Zappala
(“Zappala”), Consulting Innovations and Services, Inc., and Southwestern PA Child Care, LLC, and all
related parties, successors, assigns, members, managers, shareholders, directors, officers, employees,
agents, and attorneys (excluding Non-Released Parties).
The Provider Parties, the Zappala Parties, and any entity or individual that is not a Non-Released Party,
as defined below, are “Released Parties.”

This Class Action Settlement does NOT include the Non-Released Parties:

This proposed Settlement does NOT include Robert J. Powell; Powell Law Group P.C.; Beverage
Marketing of PA., Inc.; Pinnacle Group of Jupiter, LLC; Vision Holdings, LLC; Mark A. Ciavarella, Jr.;
Michael T. Conahan; and all of the aforesaids’ current or former employees, related parties, successors or
assigns in their capacities as such. These individuals and entities are the “Non-Released Parties.”
Claims by the Juveniles or the Parents that are currently pending in the Actions against certain NonReleased Parties, including Robert J. Powell; Powell Law Group P.C.; Beverage Marketing of PA.,
Inc.; Pinnacle Group of Jupiter, LLC; Vision Holdings, LLC; Mark A. Ciavarella, Jr.; and
Michael T. Cohanan are not settled by the Agreement.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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This is the Provider Defendant Class Action Settlement

The Provider Defendants shall pay $2,500,000, in three installments, into a Cash Settlement Fund, which
will be held in escrow by PNC Bank, in exchange for the release of all claims against the Released
Parties related to the Actions (“Released Claims”). After payment of court-approved attorneys’ fees and
reimbursement of common costs, the money in the Cash Settlement Fund shall be divided among all
eligible Settlement Class Members pursuant to the method described in more detail below. This Notice
refers to the Agreement as the “Provider Defendant Settlement” and the “Settlement” interchangeably.
 If you agree to participate in this Settlement and qualify as a Settlement Class Member, you will receive a
portion of the Cash Settlement Fund pursuant to the method described below on pages 6-8. In exchange for
participating in the Settlement, you will give up your right to pursue all present and future claims and
lawsuits against the Released Parties arising from the Released Claims related to these Actions. Your rights
to collect additional money from Non-Released Parties, listed above, will not be affected.
 All payments from the Cash Settlement Fund shall be approved in writing by the United States District Court
for the Middle District of Pennsylvania.

This is NOT the Mericle Defendant Class Action Settlement
This settlement is different from the Mericle Defendant Class Action Settlement (“Mericle Settlement”). The
Mericle Settlement is a settlement that was previously reached between Plaintiffs and Robert K. Mericle and
Mericle Construction, Inc. (collectively the “Mericle Defendants”). The Mericle Settlement was approved by the
United States District Court for the Middle District of Pennsylvania on December 14, 2012.
THE DEADLINE TO PARTICIPATE IN THE MERICLE SETTLEMENT HAS PASSED.

HOW DO I PARTICIPATE IN THE SETTLEMENT?

In order to participate in the Provider Defendant Settlement and to be considered for payment from the
Cash Settlement Fund, you must comply with the steps below:
(1) Submit a Proof of Claim Form by the Proof of Claim Deadline
(2) Submit one Proof of Claim Form per Settlement Class Member
(3) Sign your Proof of Claim Form and Release Form
If you do not comply with these three (3) steps, your claim will not be considered and you will not receive
payment from the Cash Settlement Fund. Each step is described in detail herein.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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1.

SUBMIT A PROOF OF CLAIM FORM BY THE DEADLINE

You must complete a Provider Defendant Settlement Proof of Claim Form (“Proof of Claim Form”)
and submit it to:
Provider Defendant Settlement Claims Committee
Anapol Schwartz
1710 Spruce Street
Philadelphia, PA 19103
A copy of the Proof of Claim Form is attached to each Mailed Notice. You can also obtain a Proof of
Claim Form at www.kidswinsettlement.com or call toll-free 1-866-510-3030 and request that the Claims
Committee send you a Proof of Claim Form.
The Proof of Claim Form must be:
(1) physically received by the Claims Committee by the Proof of Claim deadline; or
(2) clearly postmarked by the United States Postal Service or a commercial mail carrier no
later than the Proof of Claim deadline. The Proof of Claim deadline is noted in the Court’s
Preliminary Approval Order and will be no later than 60 days after the Court has entered its
Preliminary Approval Order consistent with Fed. R .Civ. Pro. 6(a), meaning that the deadline
will not fall on a weekend or legal holiday. The Proof of Claim deadline will also be posted on
www.kidswinsettlement.com or call toll-free 1-866-510-3030 to request the Proof of Claim
deadline.
Your Proof of Claim Form will not be accepted by the Claims Committee and you will not be
permitted to participate in the Settlement if you miss the Proof of Claim deadline. If your Proof of
Claim form is not physically received by the Claims Committee by the Proof of Claim deadline and is not
clearly postmarked with a date no later than the Proof of Claim deadline, it will be deemed late and will
not be accepted by the Claims Committee.

2.

ONE PROOF OF CLAIM FORM PER SETTLEMENT CLASS MEMBER

You must correctly fill out the Proof of Claim Form in order to be considered for payment from the Cash
Settlement Fund.
Each Settlement Class Member must complete his or her own Proof of Claim form. For example:




A parent/guardian and a child cannot fill out one Proof of Claim Form;
Two siblings cannot fill out one Proof of Claim Form;
A husband and wife cannot fill out one Proof of Claim Form.

A Proof of Claim Form will not be considered if it contains information for more than one Settlement
Class Member.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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3.

PROOF OF CLAIM FORM AND RELEASE FORM MUST BE SIGNED*

You must sign the Proof of Claim Form on the line to “PARTICIPTE” in order to be considered for
payment from the Cash Settlement Fund. A Proof of Claim Form will not be considered for payment if it
is not signed. A Proof of Claim Form must only contain one signature. If both signature lines of the
Proof of Claim Form are signed, or if there are two different signatures on the Proof of Claim Form, it
will not be considered.
You must also complete and sign a Release Form in order to be considered for payment from the Cash
Settlement Fund. A copy of the Release Form is attached to the Proof of Claim Form and is discussed in
more detail on page 5-6.
*NOTE: If you received payment from the Mericle Settlement, the Claims Committee already has your
records and you do not need to submit a signed Release Form or records.

HOW DO I KNOW IF MY PROOF OF CLAIM FORM WAS TIMELY AND CORRECTLY SUBMITTED?

In order to confirm that you timely and correctly submitted a Proof of Claim Form, you can call toll-free
1-866-510-3030 and leave a message with your name, phone number, and mailing address requesting a confirmation
from the Claims Committee. If you leave a message with your name, phone number, and mailing address, a member of
the Claims Committee or staff will return your call and notify you (1) if your Proof of Claim Form was timely received,
and (2) if your Proof of Claim Form was correctly filled out in order to be considered by the Claims Committee for
payment from the Cash Settlement Fund.
If your Proof of Claim Form was not timely or correctly submitted, it will not be considered. You are responsible to
timely and correctly re-submit a Proof of Claim Form in order to participate in the Settlement.

HOW DO I KNOW IF I QUALIFY FOR PAYMENT FROM THE CASH SETTLEMENT FUND?
The Provider Defendant Settlement Claims Committee (“Claims Committee”) has been established to administer
various aspects of the Settlement. The Claims Committee will issue Notice, review the Proof of Claim Forms
returned by Settlement Class Members, and calculate the amount of the Cash Settlement Fund to be paid to each
Settlement Class Member who timely and correctly submits a Proof of Claim Form electing to participate in the
Settlement.
In order to qualify for payment from the Cash Settlement Fund, your claim must be supported by official
records from the Luzerne County Department of Juvenile Probation and/or the Luzerne County Domestic
Relations Section. This Notice refers to the records from the Luzerne County Department of Juvenile Probation
and Luzerne County Department of Domestic Relations as “the Records.” The Records will verify whether you
are an eligible Settlement Class Member.
The Claims Committee cannot determine whether you qualify for payment from the Cash Settlement
Fund without the Records to support your award. [If you received payment from the Mericle Settlement, the
Claims Committee already has your Records and you do not need to submit a signed Release Form or Records.]

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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 You will not receive payment from the Cash Settlement Fund if the Claims Committee does not
have Records to support your claim.
 You will not receive payment from the Cash Settlement Fund if you are not a Settlement Class
Member, meaning your name does not appear in the Records or the Records do not show that you are
a Settlement Class Member as defined above.
 You will not receive payment from the Cash Settlement Fund if you do not submit a signed
Release Form or Records by the Proof of Claim deadline to confirm that you are a Settlement Class
Member as defined above.
 You will not receive payment from the Cash Settlement Fund if the Records you submit or the
Records ordered by the Claims Committee do not show that you are a Settlement Class Member as
defined above.
 You will receive payment from the Cash Settlement Fund according to the Plan of Allocation
described in this Notice if you timely and correctly submitted a Proof of Claim Form - and the Records obtained by the Claims Committee show that you are a Settlement Class Member.

HOW WILL I KNOW WHAT AMOUNT I AM QUALIFIED TO RECEIVE FROM THE CASH SETTLEMENT
FUND?

The Claims Committee will determine what Settlement Category you are in based upon the information in the
Records. You will receive a payment from the Cash Settlement Fund in accordance with the Plan of Allocation
set forth at pages 6-8, below.
EXPLANATION OF SETTLEMENT CATEGORIES

The Cash Settlement Fund will be allocated, or divided, among qualifying Settlement Class Members
into the Settlement Categories described below. The funds will be divided based on the Settlement
Categories. This Notice refers to the division of funds as the Plan of Allocation.

1. PROBATION CATEGORY. Each qualifying Juvenile Settlement Class Member who never spent
any time in PACC, WPACC, or any other juvenile detention facility as a result of an adjudication by
former Judge Ciavarella during the period from January 1, 2003 through May 28, 2008 shall receive
one (1) point.

2. NON-PACC/WPACC CATEGORY. Each qualifying Juvenile Settlement Class Member who was
placed in a detention facility as a result of an adjudication or placement by former Judge Ciavarella
during the period from January 1, 2003 through May 28, 2008, but who never spent any time in PACC
and/or WPACC, shall receive two (2) points.

3. PACC/WPACC CATEGORY. Each qualifying Juvenile Settlement Class Member who was placed
in PACC or WPACC as a result of an adjudication or placement by former Judge Ciavarella during the
period from January 1, 2003 through May 28, 2008 shall receive a five (5) points.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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4. PARENT AND/OR NATURAL GUARDIAN CATEGORY. Each qualifying Parent Settlement
Class Member who, as a result of their child’s adjudication or placement by former Judge Ciavarella
during the period from January 1, 2003 through May 28, 2008, (i) made payments in their own names
to Luzerne County or had wages, social security or other entitlements in their own names garnished or
withdrawn by Luzerne County; or (ii) had court-ordered services or pay court-ordered costs, fees,
interest, and/or penalties in their own names assessed against them or their child, shall receive the
actual amount of monies paid, garnished, or withdrawn, BUT ONLY IF THEY HAVE NOT
ALREADY RECEIVED FULL REIMBURSEMENT OF ALL PAYMENTS MADE IN THEIR
OWN NAME FROM THE MERICLE SETTLEMENT.
Parents who received payment from the Mericle Settlement will not receive payment under the
Provider Defendant Settlement unless they provide to the Claims Committee prior to the Proof of
Claim Deadline additional Records showing that in addition to the reimbursed expenses received in the
Mericle Settlement they (i) made additional payments in their own names to Luzerne County or had
additional wages, social security or other entitlements in their own names garnished or withdrawn by
Luzerne County; or (ii) had additional court-ordered services or pay court-ordered costs, fees, interest,
and/or penalties in their own names assessed against them or their child. Parents who received
payment from the Mericle Settlement are responsible for providing the Claims Committee with any
additional Records.
To be reimbursed, Parents must have made the payments in their own names or had wages, social
security, or other entitlements in their own names garnished or withheld. For example, if the Records
show payments made in the child’s name, those payments will not be reimbursed to the Parent. If
records submitted by the Parent show, for example, Social Security benefits in the name of the child
that were paid to Luzerne County, those benefits will not be reimbursed to the Parent.
PLAN OF ALLOCATION

The Cash Settlement Fund will be divided among qualifying Settlement Class Members according the
Plan of Allocation. First, court-approved costs and fees will be taken out of the Cash Settlement Fund.
The remaining amount will be divided into (1) the Juvenile Fund; (2) the Parent Fund; and (3) the
Holdback Fund. Each fund is described below:
JUVENILE FUND. Seventy percent (70%) of the amount remaining in the Cash Settlement
Fund will comprise the Juvenile Fund.
Each qualifying Juvenile Settlement Class Member will be assigned to a Settlement Category and
awarded a number of points as described above. The total number of points for all Juvenile
Settlement Class Members will be divided into the Juvenile Fund to determine the monetary
value of each point. Each Juvenile Settlement Class Member will receive the value of each point
multiplied by his or her points, as determined by his or her Settlement Category.
PARENT FUND. Fifteen percent (15%) of the amount remaining in the Cash Settlement Fund
will comprise the Parent Fund.
Each qualifying Parent Settlement Class Member will be awarded a specific amount of money
based on the amount of payments documented in the Records or in records provided by the Parent
Settlement Class Members showing payments made in their own names.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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If the total amount of funds to be paid to Parent Settlement Class Members exceeds the total
funds in the Parent Fund, Parent Settlement Class Members will be awarded their pro-rata share
of the Parent Fund. If the total amount of funds to be paid to Parent Settlement Class Members is
less than the total funds in the Parent Fund, the remaining funds will pour over to the Juvenile
Fund.
HOLDBACK FUND. Fifteen percent (15%) of the amount remaining in the Cash Settlement
Fund will comprise the Holdback Fund.
The Holdback Fund will remain in escrow until all final accounting is complete for the Cash
Settlement Fund. With written permission from the Court, the Holdback Fund may be used to
pay settlement costs and attorneys’ fees. The Holdback Fund will also be used to pay all costs of
the appeal process, described below, and all additional payments to Settlement Class Members
resulting from successful appeals. If the funds remaining in the Holdback Fund after payment of
all costs, fees, and appeals, total $75,000 or more (3% of the gross Cash Settlement Fund), the
remaining funds will be paid to the Juvenile Settlement Class Members in proportion to the
number of points assigned to each Juvenile Settlement Class Member. If the funds remaining in
the Holdback Fund after payment of all costs, fees, and appeals, total less than $75,000, Class
Counsel will seek permission from the Court regarding the distribution of the remaining funds.
SPECIAL NOTE: Settlement Class Member Tax Liability and Indemnification. The “Released
Parties,” their counsel, Class Counsel and/or Individual Plaintiffs’ Counsel will not make representations
as to the tax consequences of any payment from the Cash Settlement Fund, benefit, or consideration
described herein, and assume no responsibility or liability for payment of any local, state or federal taxes
that may become due because of this payment. Each Settlement Class Member Class expressly agrees to
indemnify the “Released Parties,” their counsel, Class Counsel and/or Individual Plaintiffs’ Counsel
against and hold them harmless from all tax consequences, if any, arising out of Released Parties not
withholding taxes, including, but not limited to, any and all interest and/or penalties.

HOW MAY I DISPUTE THE AMOUNT I WAS OFFERED?

If you timely and correctly submitted a Proof of Claim Form and qualify as a Settlement Class Member,
but believe the Settlement Category to which you were assigned by the Claims Committee or the amount
of your payment from the Cash Settlement Fund was wrongly determined, you can dispute your claim in
the following way.
The Court will appoint a Special Master for Allocation Appeals who will independently review your
claim. The Special Master will re-assess the Claims Committee’s decision. This reassessment will
include a complete review of your Proof of Claim Form, the information available in the Records, and
any additional written documentation provided by you in support of your claim. If appropriate, the
Special Master will change the Settlement Category assigned by the Claims Committee or the amount of
your payment from the Cash Settlement Fund, and your award will be adjusted under the terms of the
Plan of Allocation.
The determinations made by the Special Master are final and shall not be subject to any further
review or appeal.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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OPTING-OUT OF SETTLEMENT AND OBJECTING TO SETTLEMENT

IF YOU QUALIFY AS A SETTLEMENT CLASS MEMBER -- AND -- YOU DO NOT WISH TO
PARTICIPATE IN THIS SETTLEMENT, YOU CAN EITHER:

1. DO NOTHING

If you do nothing and do not return a completed Proof of Claim Form by the Proof of Claim deadline, you
will not receive a portion of the Cash Settlement Fund. You will be bound by all terms of the Agreement
and give up your rights to pursue present and future claims and lawsuits against the Released Parties,
including Provider Parties and Zappala Parties, arising from the events related to these Released Claims.
Your case will be dismissed with prejudice against the Released Parties. However, claims against certain
Non-Released Parties that are still in the Actions, including Robert J. Powell; Powell Law Group P.C.;
Beverage Marketing of PA., Inc.; Pinnacle Group of Jupiter, LLC; Vision Holdings, LLC; Mark A.
Ciavarella, Jr.; and Michael T. Conahan will not be affected.
2. OPT OUT OF THE SETTLEMENT

If you choose to “Opt-Out” of the Settlement, you must indicate that choice in the appropriate area on the
Proof of Claim Form – by signing the line to “OPT OUT” – and return the Proof of Claim Form to the
Claims Committee by the Proof of Claim deadline.
To Opt-Out means that you will receive no payment from the Cash Settlement Fund. However, if you
Opt-Out you will keep the right to sue, or continue to sue, the Released Parties, on your own or with your
own attorney, about the legal issues in this case.
NOTE  If you Opt-Out and you wish to pursue your claims against the Provider Parties, on your own
or with your own attorney, you will be required to participate in confidential non-binding mediation with
the Provider Defendants.
NOTE  If you wish to Opt-Out but do not submit a Proof of Claim Form indicating your desire to optout by the Proof of Claim deadline, you will not have successfully elected to Opt-Out. You will not
receive a portion of the Cash Settlement Fund; you will be bound by all terms of the MSA; you will give
up your rights to pursue present and future claims and lawsuits against the Released Parties, including
the Provider Parties and the Zappala Parties, arising from the events related to these Actions; and your
case will be dismissed with prejudice against the Released Parties. However, claims against certain NonReleased Parties that are still in the Actions will not be affected.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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IF YOU QUALIFY AS A SETTLEMENT CLASS MEMBER -- AND -- YOU DO NOT BELIEVE
THE SETTLEMENT IS FAIR -- BUT -- YOU STILL WANT TO PARTICIPATE IN THE
SETTLEMENT IF IT ULTIMATELY IS APPROVED BY THE COURT, YOU MAY:

1. OBJECT TO THE SETTLEMENT IN WRITING BY THE PROOF OF CLAIM DEADLINE

If you qualify as a Settlement Class Member, you can object to the Settlement if you do not like some or
all of it. You can give reasons why you think the Court should not approve it. The Court will consider
your views.
To object, you must send your completed Proof of Claim Form and required documentation, together
with a letter saying that you object to the Settlement, to the Claims Committee by the Proof of Claim
deadline. In your letter, be sure to include your (1) name; (2) address; (3) telephone number; (4) reasons
you object to the Settlement; and (5) signature. Mail your Proof of Claim Form and letter objecting to
the Settlement to the Claims Committee so that it is received by the Proof of Claim deadline. The
Claims Committee must file any objections with the Court within three (3) days of the Proof of Claim
deadline.
 What’s the difference between objecting and opting-out? Objecting is telling the Court that you
do not like something about the settlement. You can object only if you participate in the
Settlement, i.e., timely submit a completed Proof of Claim Form. If you Opt-Out, you are telling
the Court that you do not want to participate in the Settlement. If you Opt-Out, you may not
object to the Settlement because the Settlement no longer affects you.
2. ATTEND A HEARING TO OBJECT TO THE SETTLEMENT
The Court will hold a hearing to decide whether to finally approve the Settlement. You may attend and
you may ask to speak, but you don’t have to.
 When and Where. The exact date and location of the hearing are unknown, although the hearing
will be after all Proof of Claim Forms and objections have been submitted. We will post the date
and location on www.kidswinsettlement.com as soon as the Court announces them.
 After the hearing, the Court will decide whether to finally approve the Settlement. We do not
know how long it will take for the Court to decide.
** You have a right to select a lawyer of your choosing for the purpose of assisting you in determining whether
you wish to participate, object, opt-out, or dispute your proposed payment amount.

If you have any questions, visit www.kidswinsettlement.com or call 1-866-510-3030
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If you are a JUVENILE who appeared before former
Judge Mark A. Ciavarella Jr. at any time
from January 1, 2003 through May 28, 2008
--- or --If you are the PARENT/GUARDIAN OF A JUVENILE who appeared before former
Judge Ciavarella during this time,
YOU COULD RECEIVE BENEFITS FROM A SETTLEMENT
with PA Child Care, LLC; Western PA Child Care, LLC;
and Mid-Atlantic Youth Services Corp.
A partial settlement has been entered into on behalf of juvenile and
parent/guardian Settlement Class Members with PA Child Care, LLC
(“PACC”); Western PA Child Care, LLC (“WPACC”); and Mid-Atlantic
Youth Services Corp. (“MAYS”) (referred to in this notice as the “Provider
Defendants”). The Provider Defendants will pay $2.5 million into a Cash
Settlement Fund in three installments. This Notice is a description of
important terms of the Master Settlement Agreement (“MSA” or
“Agreement”), but it does not set forth every term of that Agreement or
modify that Agreement. You may obtain a copy of the entire MSA or the
Mailed Notice with more detail at www.kidswinsettlement.com.
If you believe you qualify to receive a payment as part of this settlement,
you may submit a Proof of Claim form to participate in this partial settlement,
exclude yourself from the settlement, or object to it.
The United States District Court for the Middle District of Pennsylvania
authorized this notice. The Court will have a hearing to consider whether to
approve this settlement, so that the benefits may be paid.

WHO’S INCLUDED?
You are a Juvenile Settlement Class Member or Parent/Guardian
Settlement Class Member, as defined in the MSA, if you fall into either of the
following groups:
•

Juvenile Settlement Class Members: all juveniles who appeared
before former Judge Ciavarella at any time between January 1,
2003 and May 28, 2008 and who were adjudicated delinquent
and/or placed in a detention center by former Judge Ciavarella.

•

Parent Settlement Class Members: all parents and/or legal
guardians of Juvenile Settlement Class Members who made
payments in their own name as a result of his or her child’s
adjudication or placement and who did not receive full
compensation for payments made in their name in the Mericle
Settlement.

WHAT’S THIS ABOUT?
Various class action lawsuits and individual lawsuits were filed against
the Provider Defendants and other defendants. The lawsuits allege that the
Provider Defendants and other defendants violated the Juveniles’
constitutional rights, the Racketeer Influenced and Corrupt Organizations Act
(“RICO”), and Pennsylvania law.
This settlement resolves all claims against the Released Parties,
which includes the Provider Parties and Zappala Parties. The Provider
Defendants have not admitted to doing anything wrong, and the Court has not
found that the Provider Defendants have done anything wrong. However, the
Provider Defendants wish to enter into this MSA to release the Released
Parties, as defined in the MSA, from any potential liability and to end all
further litigation by the Juveniles and the Parents against these parties.
The class action and individual lawsuits will continue against certain
Non-Released Parties, as defined in the MSA, including the former Judges
Ciavarella and Conahan, Robert Powell, and Vision Holdings, LLC.

1-866-510-3030

HOW DO I RECEIVE A PAYMENT?
You must submit a Proof of Claim form to the Claims Committee in
order to receive a payment. You will also have to sign a Release Form to
authorize the Claims Committee to order records to verify your information
and calculate your payment.
The Proof of Claim Form must be mailed so that it is physically received
by the Claims Committee by the Proof of Claim deadline: <<INSERT
DATE>>. You will not be permitted to participate in the Settlement if you
miss this deadline.

HOW MUCH WILL I RECEIVE?
Settlement Class Category

Base Point Award

1. Probation Only .................................................... 1 Point*
2. Non-PACC/WPACC ........................................... 2 Points*
[if you were adjudicated & placed in a facility other than PACC/WPACC]
3. PACC/WPACC ................................................... 5 Points*
[if you were adjudicated and placed in PACC and/or WPACC for any
period of time, you fall in this category]
* The value of each point will depend on the number of Juvenile Class
Members who participate in the Settlement. The total number of points for
all Juvenile Settlement Class Members will be divided into the Juvenile Fund
to determine the monetary value of each point.
4. Parents/Guardians .............................................. actual amount paid**
**Parents/guardians will only be reimbursed for payments made in their
name for which they have not yet received compensation. If the actual
amount of awards exceeds the amount allotted for parents/guardians under the
plan of allocation, parent/guardian will receive a pro-rata share of their actual
award. See www.kidswinsettlement.com for complete explanation.

WHAT ARE MY OTHER OPTIONS?
If you do not want to be legally bound by this settlement, you must
exclude yourself – or opt-out – by the Proof of Claim deadline: <<INSERT
DATE>>. If you opt-out, you cannot get money from this settlement and
may continue individually to proceed against the Provider Defendants. If you
want to be included in the settlement but do not agree to all the terms, you
can object. The complete Notice describes how to opt-out or object.

FOR COMPLETE INFORMATION
For more information, visit www.kidswinsettlement.com, call toll-free 1-866510-3030, or write to:
Provider Defendant Settlement Claims Committee
Anapol Schwartz
1710 Spruce Street, Philadelphia, PA 19103

www.kidswinsettlement.com
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EXHIBIT “B”
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

FLORENCE WALLACE, et al.,
Plaintiffs,

CIVIL ACTION

v.
NO. 3:09-cv-0286
ROBERT J. POWELL, et al.,
The Honorable A. Richard Caputo
Defendants.

WILLIAM CONWAY, et al.,
CIVIL ACTION
Plaintiffs,
v.

NO. 3:09-cv-0291

MICHAEL T. CONAHAN, et al.,

The Honorable A. Richard Caputo

Defendants.

H.T., et al.,
CIVIL ACTION
Plaintiffs,
v.

NO. 3:09-cv-0357

MARK A. CIAVARELLA, et al.,
Defendants.

The Honorable A. Richard Caputo
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SAMANTHA HUMANIK.,
CIVIL ACTION
Plaintiff,
v.

NO. 3:09-cv-0286

MARK A. CIAVARELLA, JR, et al.,

The Honorable A. Richard Caputo

Defendants.

ORDER CONDITIONALLY CERTIFYING SETTLEMENT CLASS AND
PRELIMINARILY APPROVING PROPOSED SETTLEMENT
NOW, this ___ day of ______________, 2013, upon review and
consideration of the Motion for Preliminary Approval (the “Motion”), brief in
support thereof and the attached Master Settlement Agreement (“MSA”) dated ,
2013 and the exhibits thereto (collectively, the “Settlement Documents”), IT IS
HEREBY ORDERED as follows:
Preliminary Approval of the Master Settlement Agreement and
Conditional Certification Of Settlement Classes
1.

This Order incorporates by reference the definitions in the MSA

attached to the Motion, and all capitalized terms used herein that also appear in the
MSA are intended to have the meanings set forth in the MSA.
2.

The Court has jurisdiction over the Actions, each of the Parties and all

members of the proposed Settlement Classes.
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3.

The terms of the MSA, including its exhibits, are preliminarily

approved, subject to further consideration at the Settlement Hearing provided for
below. The Court preliminarily finds that the settlement terms set forth in the
MSA are sufficiently within the range of reasonableness, such that notice of the
Settlement in the forms presented to this Court as Exhibit A.1 and A.2 to the MSA
should be disseminated to all members of the proposed Settlement Classes.
4.

The Court preliminarily finds for the purposes of this Settlement, and

subject to final determination at the Settlement Hearing provided for below, that
the proposed Settlement Classes meet the requirements of Rule 23(b)(3) of the
Federal Rules of Civil Procedure. Therefore, for purposes of Settlement, and
pending Final Judicial Approval, the Court conditionally certifies the Settlement
Classes, specifically:
a. All juveniles who appeared before former Luzerne County Court
of Common Pleas Judge Mark A. Ciavarella between January 1,
2003 and May 28, 2008 who were adjudicated or placed by
Ciavarella (“Juvenile Settlement Class”); and
b. All parents and/or guardians of all juveniles who appeared before
former Luzerne County Court of Common Pleas Judge Mark A.
Ciavarella between January 1, 2003 and May 28, 2008 and who, in
connection with their child’s appearance: (i) made payments in
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their own names or had wages, social security or other entitlements
in their own names garnished or withdrawn; (ii) paid costs, fees,
interest and/or penalties in their own names; (iii) suffered any loss
of companionship and/or familial integrity (“Parent Settlement
Class”), and who were not fully reimbursed as a result of claims
made in connection with the Mericle Settlement, defined in the
MSA.
5.

The Court finds on a preliminary basis that the Representative

Plaintiffs are proper class representatives for the Settlement Classes because their
claims are typical of those of other all members of the proposed Settlement Classes
and involve common questions or law and fact. Further, Representative Plaintiffs
appear to have no conflicts of interest with other members of the proposed
Settlement Classes.
6.

The Court finds on a preliminary basis that the law firms of Hangley

Aronchick Segal Pudlin & Schiller; Caroselli, Beachler, McTiernan & Conboy,
LLC; Anapol Schwartz; and Juvenile Law Center, acting as Class Counsel, are
competent and experienced counsel and will adequately represent the interests of
the all members of the proposed Settlement Classes.
7.

If the MSA is terminated, the foregoing conditional certification of the

Settlement Classes, appointment of Representative Plaintiffs as settlement class
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representatives, and approval of Class Counsel for purposes of this Settlement shall
be void and of no effect and the Parties to the MSA shall be returned to the status
each occupied before entry of this Order.
8.

Pursuant to Rule 23(e)(1) of the Federal Rules of Civil Procedure,

Class Counsel and Individual Plaintiffs’ Counsel shall cause the Notice to be given
to the all members of the proposed Settlement Classes.
a. The Court finds that the Mailed Notice and the Published Notice,
attached to the MSA at Exhibit A.1 and A.2, and the Settlement
Hearing provide appropriate notice to the conditionally certified
Settlement Classes.
b. Class Counsel and Individual Plaintiffs’ Counsel shall disseminate
the Mailed Notice to the last known addresses of all individuals
known to be members of the Settlement Classes. The mailing list
shall be comprised of (a) the last known addresses of all
individuals in the Settlement Classes provided to Settlement Class
Counsel by the Luzerne County Juvenile Probation Department
and the Domestic Relations branch of the Luzerne County Court of
Common Pleas pursuant to this Court’s Order dated February 28,
2012 (Doc. No. 1084), and (b) any new addresses that Class
Counsel and/or Individual Plaintiffs’ Counsel received from
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potential Settlement Class Members through the date of filing this
Motion.
c. Class Counsel and Individual Plaintiffs’ Counsel shall disseminate
the Published Notice via publication in The Times Leader (WilkesBarre, Pennsylvania) and The Citizens Voice (Wilkes-Barre,
Pennsylvania) on the same date that the Mailed Notice is sent to
Settlement Class Members. The Proof of Claim deadline, assigned
by the Court in this Order, shall be inserted into the Published
Notice before publication.
d. The dissemination of notice described above shall occur within
fourteen (14) days of the date of the entry of this Order.
e. Class Counsel and Individual Plaintiffs’ Counsel shall bear the
costs of notice.
9.

Settlement Class Members of the conditionally approved Settlement

Classes will have until the Opt-Out Deadline, or __________________1 to
exclude themselves from the Juvenile Settlement Class or Parent Settlement Class.
To do so, Settlement Class Members shall adhere to the provisions set forth in the

1

The Court will insert a deadline no later than 60 days after the Court has entered
its Preliminary Approval Order consistent with Fed. R .Civ. Pro. 6(a), meaning that
the deadline will not fall on a weekend or legal holiday.
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MSA, the Mailed Notice and the Published Notice (attached as Exhibit A to the
MSA), and the Proof of Claim Form (attached as Exhibit C to the MSA).
10.

Any Settlement Class Member who does not properly and timely Opt-

Out pursuant to the provisions set forth in the MSA, the Mailed Notice, the
Published Notice, and the Proof of Claim Form shall be included in the Juvenile
Settlement Class or Parent Settlement Class and shall be bound by the MSA,
regardless of whether such person participates in the Cash Settlement Fund.
11.

Any Settlement Class Member who (a) properly and timely Opts-Out

pursuant to the provisions set forth in the MSA, the Mailed Notice, the Published
Notice, and the Proof of Claim Form, and (b) intends to pursue a separate claim
against the Released Parties, shall be required to participate in confidential nonbinding mediation with the Provider Parties, at the Opt-Out Plaintiff’s expense.
12.

On or before __________________ (Proof of Claim Deadline which

is the same as the Opt-Out Deadline in Paragraph 9 of this Order)2, each
Settlement Class Member who wishes to make a claim against the Cash Settlement
Fund shall submit a Proof of Claim, with the required documentation, as directed
in the MSA and in the form attached at Exhibit C to the MSA.

2

The Court will insert a deadline no later than 60 days after the Court has entered
its Preliminary Approval Order consistent with Fed. R .Civ. Pro. 6(a), meaning that
the deadline will not fall on a weekend or legal holiday.
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13.

Any Settlement Class Member who fails to submit a complete and

timely Proof of Claim pursuant to the instructions on the form and in the Notice
shall forever be barred from receiving any distribution from the Cash Settlement
Fund but will in all other respects be bound by the MSA if it is finally approved.
Each Settlement Class Member who submits a complete and timely Proof of Claim
pursuant to the instructions on the form and in the Notice shall be bound by the
MSA if it is finally approved.
Settlement Hearing
14.

Pursuant to Rule 23(e)(2) of the Federal Rules of Civil Procedure, a

hearing on final settlement (“Settlement Hearing”) will be held before this Court
on __________________, 2014 at 10:00 a.m. At the Settlement Hearing, the
Court will consider the following issues: (a) the fairness, reasonableness, and
adequacy of the MSA; (b) whether the Settlement Classes should remain certified
for the purpose of this Settlement; (c) whether the Court should approve awards of
costs and attorneys’ fees as described in fee applications that will be submitted by
Class Counsel; (d) whether entry of a Final Approval Order terminating the
Actions as to the Released Parties should be entered; and (f) such other matters as
the Court may deem necessary or appropriate.
15.

All briefs and materials of any party in support of Final Judicial

Approval, as well as the fee petition and supporting papers of Class Counsel, shall
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be served on the Court and all Parties at least ten calendar days prior to the
Settlement Hearing.
16.

Any Settlement Class Member wishing to object to the MSA shall

submit to the Claims Committee a written letter stating that he or she objects to the
MSA, together with his or her Proof of Claim Form. In order to be accepted,
written objections must be (1) physically received by the Claims Committee by
__________________ (the Objection Deadline, which is the same as the Proof of
Claim Deadline in Paragraph 12 and the Opt-Out Deadline in Paragraph 9 of this
Order)3; or (2) clearly postmarked by the United States Postal Service or a
commercial mail carrier no later than the Objection Deadline. Any Settlement
Class Member who does not submit an objection as described in the MSA, the
Notice, and this Order shall be deemed to have waived any such objection by
appeal, collateral attack, or otherwise.
17.

Judge Marina Corodemus (Ret.) is approved as the Special Master for

Allocation Appeals, to resolve the claims of any Settlement Class Members who
dispute the award made to them by the Claims Committee.

3

The Court will insert a deadline no later than 60 days after the Court has entered
its Preliminary Approval Order consistent with Fed. R .Civ. Pro. 6(a), meaning that
the deadline will not fall on a weekend or legal holiday.
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18.

The Parties shall utilize any necessary procedures to ensure that the

Settlement complies with Pennsylvania law regarding settlements by minors.
19.

Nothing in this Order shall be construed as, or deemed to be, evidence

of an admission or concession by the Released Parties as to the validity of any
claim that was or could have been asserted or as to any liability by them as to any
matter set forth in this Order. Neither this Order nor the MSA nor any other
Settlement-related document shall constitute any evidence of admission of liability
by the Released Parties, nor shall the MSA, this Order, or any other Settlementrelated document be offered in evidence or used for any other purpose in this or
any other matter or proceeding except as may be necessary to consummate or
enforce the MSA or the terms of this Order, or if offered by the Released Parties
in, inter alia, responding to any action purporting to assert Released Claims;
provided, however, the Released Parties may use such documents insofar as it may
be necessary or appropriate to establish the terms thereof.
IT IS SO ORDERED.

_________________________
A. Richard Caputo
United States District Judge
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EXHIBIT “C”

Case 3:09-cv-00286-ARC Document 1448-1 Filed 10/16/13 Page 69 of 83

PROVIDER DEFENDANT SETTLEMENT PROOF OF CLAIM FORM
**Each individual making a claim MUST SIGN his/her own Proof of Claim form**
Sign ONLY ONE signature line below – if both lines are signed, your form will not be considered
PERSONAL INFORMATION
Name: ____________________________________________________________________
(First)
(Middle)
(Last)
Address: ____________________________________________
(Number and Street)
(Apt./Floor)
(City)

(State)

(Zip Code)

Email address: ____________________________________________
Home Phone: (_____)_______-___________

Cell Phone: (_____)_______-___________

Date of Birth: _______________________

SSN: _______-______-__________

Received money from Mericle Settlement (circle one): YES or NO
Check which applies to you:

______ PARENT/GUARDIAN (each child must submit his/her own form)
______ JUVENILE (each parent(s) must submit his/her own form)

PARTICIPTATION IN SETTLEMENT
Signature to PARTICIPATE:
YOU WILL BE CONSIDERED FOR PAYMENT FROM THE CASH SETTLEMENT FUND
IF RECORDS ARE REQUIRED TO SUPPORT YOUR CLAIM, YOU MUST ALSO COMPLETE & SIGN THE RELEASE FORM

OPT-OUT RIGHT
1.

You can elect to opt out of this Settlement and be free to legally pursue PA Child Care, LLC, Western PA Child Care, LLC,
and/or Mid-Atlantic Youth Services Corp., on your own or with your own attorney, and outside of the Provider
Defendant Settlement. If you opt out of the Settlement, you will not receive any payment from the Cash Settlement
Fund and you will not be a Settlement Class Member.

Signature to OPT OUT:
YOU WILL NOT BE CONSIDERED FOR PAYMENT FROM THE CASH SETTLEMENT FUND

Return completed form to: Provider Defendant Settlement Claims Committee
Anapol Schwartz, 1710 Spruce Street, Philadelphia, PA 19103
For questions, visit www.kidswinsettlement.com
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PROVIDER DEFENDANT SETTLEMENT
AUTHORIZATION TO RELEASE CONFIDENTIAL INFORMATION
I,_______________________________, hereby authorize Luzerne County Department
of Juvenile Probation and/or Domestic Relations to release my entire file and related
documents to the Provider Defendant Settlement Claims Committee. The Claims Committee is
comprised of attorneys from the law firms of Hangley Aronchick Segal Pudlin & Schiller;
Caroselli, Beachler, McTiernan & Conboy, LLC; Anapol Schwartz; and the Juvenile Law Center
pursuant to order of the United States District Court for the Middle District of Pennsylvania.
I authorize records to be mailed to:
Provider Defendant Claims Committee
ANAPOL SHCWARTZ
1710 Spruce Street
Philadelphia, PA 19103
This authorization will remain in effect until I revoke such authorization in writing.

________________________________________
Signature

___________________________________
Printed Name

_____________________
Today’s Date

_____________________
Date of Birth

If party is a minor, parent/natural guardian must sign the Release Form on the minor’s behalf.
________________________________________
Signature of Parent/Guardian

___________________________________
Printed Name of Parent/Guardian

________________________________________
Minor’s Name

___________________________________
Minor’s Date of Birth

_____________________
Today’s Date
Page 1 of 1
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EXHIBIT “D”
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ESCROW AGREEMENT
AGREEMENT made as of this 8th day of October, 2013, by and among Defendants PA
Child Care, LLC (“PACC”), Western PA Child Care, LLC (“WPACC”), and Mid-Atlantic
Youth Services, Inc. (“MAYS” and, together with PACC and WPACC, “Provider Parties”),
Class Counsel as defined in the September 25, 2013 Master Settlement Agreement (“Class
Counsel”) and PNC Bank, National Association as escrow agent (the “Escrow Agent”).
BACKGROUND
WHEREAS, lawsuits were filed against the Provider Parties and others;
WHEREAS, the Provider Parties deny the claims asserted against them in the lawsuits,
including all charges of liability arising out of the allegations in the lawsuits;
WHEREAS, the Provider Parties entered into the Master Settlement Agreement, dated
September 25, 2013 (the “MSA”) to fully and finally settle the lawsuits and agreed to fund a
class settlement relieving them of all legal obligations to the Settlement Class Members as
defined in the MSA.
NOW, THERFORE, in consideration of the foregoing and of the mutual covenants herein
contained and intending to be legally bound hereby, with the foregoing recitals incorporated
herein by reference, the parties hereto agree as follows:
1.

Appointment of Escrow Agent. The Escrow Agent is hereby appointed as escrow

agent hereunder and agrees to act on the terms and subject to the conditions hereinafter set forth.
2.

Establishment of Escrow Fund. As between the Provider Parties and Class

Counsel, subsequent to the Court’s entry of a Preliminary Approval Order, but no later than June
1, 2014, the Provider Parties shall deposit with the Escrow Agent a sum of $600,000.00 (subject
to possible reduction as set forth in Section VII, B. of the MSA) (the “First Escrow Payment”)
(which, together with any proceeds, income and reinvestments, as well as additional deposits
made by the Provider Parties in accordance with this Escrow Agreement, is hereinafter referred
to as the “Escrow Fund”). Escrow Agent shall, at all times, hold the Escrow Fund subject to the
terms and conditions of this Agreement.
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As between the Provider Parties and Class Counsel, no later than June 1, 2015, the
Provider Parties shall deposit with the Escrow Agent an additional sum of $1,000,000.00 into the
Escrow Account (the “Second Escrow Payment”), which shall be added to, and shall become a part

of, the Escrow Fund.
As between the Provider Parties and Class Counsel, no later than December 21, 2015, the
Provider Parties shall deposit with the Escrow Agent an additional sum of $900,000.00 into the
Escrow Account (the “Third Escrow Payment,” and collectively with the First Escrow Payment
and Second Escrow Payment, the “Escrow Payments”), which shall be added to, and shall
become a part of, the Escrow Fund.
3.

Deposit and Investment of Escrow Fund.
a. The Escrow Agent shall have no investment discretion over the Escrow Fund.
The Escrow Agent shall deposit and invest the Escrow Fund into the PNC
Advantage Treasury Money Market #434 (PAIXX).

This deposit and

investment direction may be altered only in a writing delivered to the Escrow
Agent and signed by both William G. Brucker, Esquire (on behalf of the
Provider Parties) and by Sol H. Weiss, Esquire (on behalf of Class Counsel)
and agreed to in writing by the Escrow Agent.
b. The parties hereto acknowledge and agree that the Escrow Agent, or an
affiliate, may be a manager, promoter or placement agent for or may be
separately and additionally compensated for providing underwriting services
to PAIXX. The parties hereto, other than the Escrow Agent, hereby instruct
Escrow Agent to vote all proxies in accordance with the proxy policy in effect
from time to time for the Escrow Agent, unless otherwise specifically
instructed jointly by the parties. Each of said parties specifically
acknowledges that it understands that this provision may involve the Escrow
Agent’s voting shares of mutual funds that pay fees to the Escrow Agent or its
affiliates and that, in voting such shares, the Escrow Agent may be in a
position to vote to change fees paid at the mutual fund level to itself or to an
affiliate. The Escrow Agent shall have the right to make withdrawals from the

2
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Escrow Fund or liquidate any investments held in the Escrow Fund, in order
to provide funds necessary to make required payments under this Escrow
Agreement at such time or times as determined by the Escrow Agent in
accordance with the terms of this Escrow Agreement. The Escrow Agent, in
its capacity as escrow agent hereunder, shall have no liability for any loss
sustained as a result of any investment of the Escrow Fund made pursuant to
the written instructions of the parties hereto (as set forth above in Paragraph
3(a)) or as a result of any liquidation of any investment prior to its maturity,
for the failure of said parties to give the Escrow Agent written instructions to
invest or reinvest the Escrow Fund or any earnings thereon, or for any
investment made by the Escrow Agent in the absence of written instructions
from said parties.
c. The Escrow Fund will be invested only in PNC Advantage Treasury Money
Market #434 (PAIXX), the shares of which are not insured by the FDIC, are
not deposits of or guaranteed by the Escrow Agent or any of its affiliates and
are subject to investment risks, including the loss of principal. In addition,
shares of money market mutual funds are neither insured nor guaranteed by
the U.S. Government and there can be no assurance that a money market
mutual fund will be able to maintain a stable net asset value of $1.00 per
share.
4.

Income. All income, including interest and dividends, earned on the Escrow Fund

(hereinafter called the “Income”) shall be added to, held in, and become a part of, the Escrow
Fund.
5.

Disposition of Escrow Fund. The Escrow Agent shall disburse the Escrow Fund

only pursuant to written instructions, acceptable to the Escrow Agent, and signed by both
William G. Brucker, Esquire (on behalf of the Provider Parties) and by Sol H. Weiss, Esquire (on
behalf of Class Counsel). The Escrow Agent shall, thereafter, transfer the funds to a separate
account in PNC Bank’s Treasury Management Department who will disperse funds to Class
Members. If, however, William G. Brucker, Esquire (on behalf of the Provider Parties) and Sol

3
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H. Weiss, Esquire (on behalf of the Class Counsel) do not both agree upon and sign any such
written instructions to the Escrow Agent directing the disbursement of the Escrow Fund, then, in
any such event, the Escrow Agent shall not disburse the Escrow Fund, but rather shall continue
to hold the same in escrow until directed to disburse the same pursuant to an order issued by the
United States District Court for the Middle District of Pennsylvania.
6.

Statements. During the term of this Agreement, the Escrow Agent shall provide

the Provider Parties and Class Counsel (at the addresses set forth in Paragraph 15 of this Escrow
Agreement) with monthly statements containing the beginning balance in the Escrow Fund as
well as all principal and income transactions for the statement period. The Provider Parties and
Class Counsel shall be responsible for reconciling such statements. The Escrow Agent shall be
forever released and discharged from all liability with respect to the accuracy of such statements
and the transactions listed therein, except with respect to any such act or transaction as to which
the Provider Parties and Class Counsel shall, within 90 days after making the statement
available, file written objections with the Escrow Agent. The Parties are aware that Federal
Regulations require the Escrow Agent, without charge and within one business day of its receipt
of a broker/dealer confirmation for each security transaction in the Escrow Account(s) to forward
to the Parties a written notification which discloses, among other things: the Escrow Agent’s
name, the Parties’ name, the capacity (capacities) in which the Escrow Agent is acting, the date
(and time, within a reasonable period, upon written request of the Parties) of execution, the
identity, price, number of shares or units of principal amount of debt securities purchased or sold
by the Parties, the name of the broker/dealer, the amount of any remuneration received by such
broker/dealer and the amount of any remuneration received by the Escrow Agent. The Provider
Parties and Class Counsel are also aware that, under the terms of this Agreement, the Escrow
Agent will be providing to them periodic statements that include a listing of all securities
transactions, receipts and disbursements during the period, together with a current listing of the
assets held in the Escrow Fund. The Provider Parties and Class Counsel shall accept such
periodic statements in satisfaction of the Escrow Agent’s obligation to provide written
notification, as described above, provided that, upon request, the Escrow Agent will provide to
the Provider Parties and Class Counsel, within a reasonable time and at no additional cost, the
information required by Federal Regulations.

4
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7.

Rights and Responsibilities of Escrow Agent. The acceptance by the Escrow

Agent of its duties hereunder is subject to the following terms and conditions, which the parties
to this Agreement hereby agree shall govern and control with respect to the Escrow Agent’s
rights, duties, liabilities and immunities:
a. The Escrow Agent shall act hereunder as an escrow agent only, and it shall
not be responsible or liable in any manner whatever for the sufficiency,
correctness, genuineness or validity of any document furnished to the Escrow
Agent or any asset deposited with it.
b. The Escrow Agent may rely and shall be protected in acting or refraining from
acting upon (and shall incur no liability for following the written instructions
contained therein any written notice, written instruction or written request
furnished to it hereunder signed by both William G. Brucker, Esquire (on
behalf of the Provider Parties) and by Sol H. Weiss, Esquire (on behalf of
Class Counsel) and believed by it to be genuine and to have been signed or
presented by the proper party or parties. The Escrow Agent shall be under no
duty to inquire into or investigate the validity, accuracy or content of any such
written document signed by both William G. Brucker, Esquire (on behalf of
the Provider Parties) and by Sol H. Weiss, Esquire (on behalf of Class
Counsel). The Escrow Agent shall have no duty to solicit any payments
which may be due to be paid into the Escrow Fund by any party.
c. The Escrow Agent shall not be liable for any action taken or omitted by it
unless a court of competent jurisdiction determines that the Escrow Agent’s
gross negligence or willful misconduct was the primary cause of any loss. In
the administration of the escrow account hereunder, the Escrow Agent may
execute any of its powers and perform its duties hereunder directly or through
agents or attorneys and may consult with counsel, including in-house counsel,
accountants and other skilled persons to be selected and retained by it. The
Escrow Agent shall not be liable for anything done, suffered or omitted in
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good faith by it in accordance with the advice or opinion of any such counsel,
accountants or other skilled persons, including in-house counsel.
d. The Provider Parties and Class Counsel agree to jointly and severally
indemnify, defend and hold the Escrow Agent and its affiliates and each of
their respective directors, officers, agents and employees (collectively, the
“Indemnitees”) harmless from and against any and all claims, liabilities,
losses, damages, fines, penalties, and expenses, including out-of-pocket and
incidental expenses and legal fees and expenses (“Losses”) that may be
imposed on, incurred by, or asserted against, the Indemnitees or any of them
(i) for following any written instructions or other written directions upon
which the Escrow Agent is authorized to rely pursuant to the terms of this
Escrow Agreement; or (ii) in connection with or arising out of the Escrow
Agent’s performance under this Escrow Agreement provided, with respect to
this clause (ii) only, the Indemnitees have not acted with gross negligence or
engaged in willful misconduct. Anything in this Escrow Agreement to the
contrary notwithstanding, in no event shall the Escrow Agent be liable for
special, indirect, incidental, punitive or consequential loss or damage of any
kind whatsoever (including but not limited to lost profits), even if the Escrow
Agent has been advised of the likelihood of such loss or damage and
regardless of the form of action. The provisions of this Section 7(d) shall
survive the termination of this Escrow Agreement and the resignation or
removal of the Escrow Agent for any reason.
e. The Escrow Agent shall have no duties except those specifically set forth in
this Agreement and shall not be subject to, nor have any liability or
responsibility under, any other agreement or document the other parties hereto
may be parties to or responsible for, nor shall Escrow Agent be required to
make any determination under such other agreement or document (including
any determination whether any party thereto has complied with its terms or is
entitled to payment or to any other right or remedy thereunder), even if same
is referenced herein or copies have been given to the Escrow Agent.

6
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If, at any time, Escrow Agent is unable to determine, to Escrow Agent’s sole

f.

satisfaction, the proper disposition of all or any portion of the funds held in
the Escrow Fund or Escrow Agent’s proper actions with respect to its
obligations hereunder, or should any dispute arise between the parties hereto
and others, or between the parties hereto themselves, it is understood and
agreed that the Escrow Agent may petition (by means of an interpleader or
any other appropriate measure) any Court or competent jurisdiction for
instructions with respect to such uncertainty or dispute and the other parties
hereto will hold the Escrow Agent harmless and indemnify it against all
consequences and expenses that may be incurred by the Escrow Agent in
connection therewith, which indemnity shall survive the termination of this
Escrow Agreement or the resignation or removal of Escrow Agent.
8.

Compensation. The fee of the Escrow Agent for its services hereunder shall be

deducted from the Escrow Fund in the amount of a $2,000 each year as an administrative fee,
$1,000 as a one time fee to open the account, and $1,200 as a one-time fee for document review
by outside counsel.
9.

Tax Identification Number; Indemnification as to Taxes, Penalties and Interest.
a. All Income accrued in the Escrow Fund shall be held for the account of the
Settlement Class, as defined in the MSA, upon final judicial review and shall
be reported by the Settlement Class under applicable federal regulations using
its tax identification number. The parties have filed a Form SS-4 for a Federal
I.D. Number for the qualified settlement fund in this Agreement.
b. Without limiting the generality of any provision of this Agreement, the
Provider Parties and Class Counsel shall indemnify, defend and hold harmless
the Escrow Agent against and in respect of any liability for taxes and for any
penalties or interest in respect of taxes attributable to Income earned by the
Escrow Fund.
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10.

Amendment. Except as provided in Section 3 above, this Agreement may not be

amended or supplemented and no provision hereof may be modified or waived, except by an
instrument in writing, signed by each of William G. Brucker, Esquire (on behalf of the Provider
Parties), Sol H. Weiss, Esquire (on behalf of Class Counsel) and the Escrow Agent.
11.

Termination. The purpose of this Escrow Agreement and the terms hereof shall

terminate upon (a) the earliest to occur of (i) the Escrow Agent’s receipt of written instructions
signed by both William G. Brucker, Esquire (on behalf of the Provider Parties) and by Sol H.
Weiss, Esquire (on behalf of Class Counsel) agreeing to terminate the Escrow Agreement, (ii)
the Escrow Agent’s receipt of notice of the failure to obtain “Final Order and Judgment” of the
MSA as set forth therein or (iii) the Escrow Agent’s receipt of an order of final distribution under
the MSA from the United States District Court for the Middle District of Pennsylvania, and (b)
delivery of all of the Escrow Fund held hereunder by the Escrow Agent pursuant to the terms
hereof or in the event of 11(a)(ii) a prompt return of the Escrow Fund held hereunder to the
Provider Parties. Upon the termination of this Agreement and upon the delivery of all of the
Escrow Fund by the Escrow Agent, in accordance with the terms hereof, the Escrow Agent shall
be relieved of any and all further obligations hereunder.
12.

Resignation; Removal.
a. The Escrow Agent may resign at any time by giving thirty (30) days written
notice of such resignation to the Provider Parties and Class Counsel (at the
addresses set forth in Paragraph 15 hereof). If no successor Escrow Agent has
been named at the expiration of the thirty (30) day period, the Escrow Agent
shall have no further obligation hereunder except to hold the Escrow Fund as
a depository. Upon written notification by the Provider Parties and Class
Counsel of the appointment of a successor, the Escrow Agent shall, upon
payment of any and all fees and expenses due to Escrow Agent hereunder,
promptly deliver the Escrow Fund and all materials in its possession relating
to the Escrow Fund to such successor, and the duties of the resigning Escrow
Agent shall thereupon in all respects terminate, and Escrow Agent shall be
released and discharged from all further obligations hereunder.
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b. The Escrow Agent may be discharged from its duties as Escrow Agent under
this Agreement upon thirty (30) days written notice from both the Provider
Parties and Class Counsel and upon payment of any and all fees due to
Escrow Agent hereunder. In such event, the Escrow Agent shall be entitled to
rely on written instructions signed by both William G. Brucker, Esquire (on
behalf of the Provider Parties) and by Sol H. Weiss, Esquire (on behalf of
Class Counsel) as to the disposition and delivery of the Escrow Fund.
c. In the event of the termination of this Agreement or the resignation or removal
of the Escrow Agent, the Escrow Agent shall have the right to retain for itself
from the Escrow Fund an amount equal to the compensation due and owing to
the Escrow Agent hereunder, plus any costs and expenses the Escrow Agent
shall reasonably believe may be incurred by the Escrow Agent in connection
with the termination of the Escrow Agreement or the transfer of the Escrow
Fund.
13.

Execution. This Agreement may be executed in several counterparts, each of

which shall be deemed an original, but such counterparts together shall constitute one and the
same instrument.
14.

Miscellaneous. All covenants and agreements contained in this Agreement by or

on behalf of the parties hereto shall bind and inure to the benefit of such parties and their
respective heirs, administrators, legal representatives, successors and assigns, as the case may be,
and all references to such parties herein shall be deemed also to refer to any successors, assigns,
heirs, administrators and legal representatives of said parties, as the case may be. Except, as
provided in Section 7(d), this Agreement is for the sole benefit of the parties hereto and their
respective heirs, administrators, legal representatives, successors and assigns and nothing herein,
express or implied, is intended to or shall confer upon any other person or entity any legal or
equitable right, benefit or remedy of any nature whatsoever under or by reason of this
Agreement. None of the parties may assign its rights under this Escrow Agreement, or assign or
delegate its obligations hereunder, without the other parties’ prior written consent. The headings
in this Agreement are for convenience of reference only and shall neither be considered as part of
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this Agreement, nor limit or otherwise affect the meaning hereof. This Agreement shall be
construed and enforced in accordance with the laws of the Commonwealth of Pennsylvania.
This Agreement represents the entire understanding of the parties hereto with respect to the
subject matter contained herein and supersedes any and all other and prior agreements between
them.
15.

Notices. All notices and communications hereunder shall be in writing and shall

be deemed to be duly given as of the date sent in the case of registered mail, return receipt
requested, or certified mail, postage prepaid, or upon delivery in the case of personal delivery or
delivery by overnight courier, or upon successful facsimile transmission as indicated by voice or
electronic confirmation to the address below. Notwithstanding anything to the contrary herein,
Escrow Agent shall not be bound by any notice unless actually received by Escrow Agent.
a. If to the Provider Parties:
William G. Brucker, Esquire
Suite 320, 300 Weyman Road
Pittsburgh, PA 15236
Phone: (412) 881-6620
Email: Bruckerand@aol.com
b. If to Class Counsel:
Sol H. Weiss, Esquire
1710 Spruce Street
Philadelphia, PA 19103
Phone: (215) 735-2098
Email: sweiss@anapolschwartz.com
c. If to Escrow Agent:
PNC Bank, National Association
Attn: Robert Johnston
620 Liberty Ave., 7th Floor
Pittsburgh, PA 15222
Tel: (412) 762-9970
Fax: (800) 449-7382
Email: robert.johnston@pnc.com
cc:

PNC Bank Legal Department
1600 Market Street, 28th Floor
Philadelphia, PA 19103
10
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By signing below, Class Counsel certifies under penalty of perjury that:
The parties have filed a Form SS-4 for a Federal I.D. Number for the qualified settlement fund in
this Agreement and the fund is exempt from backup withholding.
CLASS COUNSEL UNDERSTANDS THAT THE INTERNAL REVENUE SERVICE DOES NOT
REQUIRE PNC BANK'S CONSENT TO ANY PROVISION OF THIS AGREEMENT OTHER THAN
THE CERTIFICATIONS REQUIRED TO A VOID BACKUP WITHHOLDING.

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of

BY: __________________________

BY: -------b~------------------

The Provider Parties
By: William G. Brucker, Esquire
Suite 320, 300 Weyman Road
Pittsburgh, PA 15236

Class Counsel
By: Sol H. Weiss, Esquire
1710 Spruce Street
Spruce Street, PA 19103

PNC Bank, National Association
By:

----------------------------

Address

II
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